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International Longshoremen’s Association, AFL-
CIO, and Local 799, International Longshore-
men’s Association, AFL-CIO and Allied Inter-
national, Inc, Case 1-CC-1753

August 28, 1981
DECISION AND ORDER

By MEMBERS FANNING, JENKINS, AND
ZIMMERMAN

This case poses the issue of whether the National
Labor Relations Board can assert jurisdiction over
the allegedly unlawful secondary effects of a pri-
mary dispute between an American union and a
foreign nation. We conclude that the Board can
assert jurisdiction in this case and we do so. We
find Respondents! have, by their refusal to load or
unload cargo destined for or originating in the
Union of Soviet Socialist Republics (USSR), en-
gaged in conduct classically subject to and viola-
tive of Section 8(b)(4) of the National Labor Rela-
tions Act, as amended. The Administrative Law
Judge in this case concluded that the Board is de-
prived of jurisdiction over the alleged violation of
Section 8(b)(4).2 In reaching that conclusion, he en-
gaged in an expansive interpretation of a series of
United States Supreme Court cases, while failing to
give effect to court of appeals decisions expressly
preserved by the Supreme Court. We find his con-
clusions not necessitated by those Supreme Court
cases and inconsistent with our interpretation of
our jurisdictional grant under the Act.

We find no fault with the Administrative Law
Judge’s findings of fact and credibility resolutions,?
which we adopt. Our disagreement with the Ad-
ministrative Law Judge lies in his legal analysis of
Supreme Court cases and his interpretation of the
Board’s commerce jurisdiction over activity related
to, but not directly involving, foreign nations.

In this case the ILA brought pressure directly to
bear on neutral parties in support of a primary po-

' Respondents are the International Longshoremen's Association,
AFL-CIO, and the International Longshoremen's Association, Local 799,
AFL-ClO. They are collectively referred to as the International Long-
shoremen’s Association (ILA).

2 On March 16, 1981, Administrative Law Judge Bernard Ries issued
the attached Decision in this proceeding. Thereafter, the General Counsel
and the Charging Party filed exceptions and a supporting brief, and the
Respondents filed consolidated exceptions and a brief in support of the
exceptions and the Administrative Law Judge's determination.

Pursuant to the provisions of Sec. 3(b) of the Act. the Board has dele-
gated its authority in this proceeding 10 a three-member panel.

3 The Respondents have excepted to certain credibility findings made
by the Administrative Law Judge. It is the Board’s established policy not
to overrule an administrative law judge's resolutions with respect to
credibility unless the clear preponderance of all of the relevant evidence
convinces us that the resolutions are incorrect. Standard Dry Wall Prod-
ucts, Inc., 91 NLRB 544 (1950), enfd. 188 F.2d 362 (3d Cir. 1951). We
have carefully examined the record and find no basis for reversing his
findings.
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litical dispute between it and the government of the
USSR. Its actions seriously and adversely affected
a variety of American neutral parties. The conduct
occurred on American soil and involved American
neutral parties. In the Supreme Court’s decisions
which find implied limitations on the Board's statu-
tory jurisdiction there is nothing to compel the
conclusion that Congress intended to deprive the
Board of jurisdiction in this case. By contrast,
strong policy considerations embedded in the Act
weigh heavily in favor of determining the legality
of Respondent’s conduct in accord with our estab-
lished standards under the Act.

L

The essential facts are as follows: On January 9,
1980, 2 weeks after the USSR invaded Afghani-
stan,® Respondent ILA International President
Thomas W. Gleason made the following public
statement:

In response to overwhelming demands by the
rank and file members of the Union, the lead-
ership of ILA today ordered immediate sus-
pension in handling ail Russian ships and all
Russian cargoes in ports from Maine to Texas
and Puerto Rico where ILA workers are em-
ployed.

This order is effective across the board on all
vessels and all cargoes. Grain and other foods
as well as high valued general freight. Howev-
er, any Russian ship now in process of loading
or discharging at a waterfront will be worked
until completion.

The reason for this action should be apparent
in light of international events that have affect-
ed relations between the U.S. and Soviet
Union.

However, the decision by the Union was made
necessary by the demands of the workers.

It is their will to refuse to work Russian ves-
sels and Russian cargoes under present condi-
tions in the world.

People are upset and they refuse to continue
the business as usual policy as long as the Rus-
sians insist on being international bully boys. It

¢ All dates are in 1980, unless otherwise indicated.

* We take administrative notice that, because of the invasion of Af-
ghanistan by the USSR, President Carter imposed an embargo on exports
to the USSR in early January. The President exempted from the embargo
the outstanding amount of unshipped grain committed under art. [ of the
1975 agreement between the United States and the Soviet Union on the
Supply of Grain, 26 US.T. 2972; TIL.AS. No. 8206. The President’s
statement and directives concerning the embargo issued under the Export
Administration Act, 50 U.S.C. App. § 3401, er seq.. are contained in the
“Weekly Compilation of Presidential Documents,” vol. 16, No. 2,
Monday. January 14 at pp. 25-27, 32-33.
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is a decision in which the Union leadership
concurs.

The Administrative Law Judge found the boy-
cott decision was instigated, implemented, and en-
forced by the union leadership despite Respond-
ents’ contentions to the contrary. He further found
Gleason’s statement to be an *“order” binding on
the rank and file, and that it was so understood by
the membership and local union leadership.

The Charging Party, Allied International
(Allied), purchases and sells wood products. Allied
imports most of its wood from the USSR ($25 mil-
lion worth in 1979). Allied regularly ships its Rus-
sian products from Leningrad to six American
ports, including Boston.

Allied contracts with Waterman Steamship Lines
(Waterman), an American corporation, to carry the
wood to the United States. Waterman owns three
vessels, under United States registry (the Walron,
the Middleton, and the Jefferson), which transport
the Russian wood. The Boston firm of Peabody &
Lane, Inc., is Waterman’s ships’ agents in the port
of Boston. Waterman employs the stevedoring
company of John T. Clark & Son (Clark) to unload
its ships in Boston. Clark is a member of the
Boston Shipping Association. Through the Associ-
ation, Clark is party to a collective-bargaining
agreement with Respondents and two other ILA
Locals. That agreement contains a union-security
clause,® and a no-strike clause.” Clark obtains its
longshoring employees through the union hiring
hall as required by the collective-bargaining agree-
ment. The hiring hall maintains 12 permanent
gangs to load and unload ships. Each gang has 20
men. The gang members are highly specialized and
experienced. Although an incomplete gang may be
filled in with some nonunion men (scalawags), a
trained, completely nonunion gang could not be
hired to unload a vessel. Further, due to their expe-
rience on the docks, scalawags refuse to work ships
when the ILA engages in a work stoppage of any
kind.

After ILA President Gleason’s announcement of
the boycott, Allied contacted ILA representatives
several times to determine if the ILLA would unload
Allied’s wood in the port of Boston. Each time the
Union informed Allied that its position was un-
changed and the boycott was firm. When the
Walton arrived in Boston on January 9 with a
cargo of Russian wood, Allied’s president, Edward

5 Art. 2 of the bargaining agreement provides, in part, “The Employers
agree that they will not directly perform any longshoring work done on
a pier or terminal, or contract out such work which historically and reg-
ularly has been and currently is performed by employees who are mem-
bers unless the Union is not able or does not supply . . . ."

7 Art. 40 provides, in part, “[T]he Union agrees that there shall be no
strike or work stoppages by the employees.”

Gildea, and treasurer, Morton Waldfogel, tele-
phoned Gleason to ask him to permit the Walton to
unload in Boston and its other destined ports. Glea-
son replied that “‘he had to draw a line some place”
and thus the ILA would unload the Walton in
Boston, but not at any other American port. After
this conversation, Waterman canceled the remain-
der of the Walton’s itinerary and discharged its
entire cargo in Boston. Due to the boycott, Allied
and Waterman diverted the Middleton to Montreal
to unload its cargo in late January, and directed
the Jefferson to leave Leningrad without any
freight. Finally, as a consequence of the boycott,
Allied renegotiated its contract with Russia so as to
reduce wood purchases by about $16 million (well
over half of its 1979 purchases).

On March 12, after a Federal court enjoined the
ILA from boycotting the ports of Savannah and
Brunswick, Gildea asked whether the ILLA position
had changed. Edward Connolly, business agent for
Respondent Local 799, replied that any change
would be transmitted to him from ILA Internation-
al Vice President Hankard who would check with
ILA President Gleason. On March 25, Allied Vice
President Kaires met with Hankard who told
Kaires the Union’s position had not changed but he
would discuss the possibilities of handling Russian
cargo in the port of Boston with Gleason, and “the
local stevedores do what they are told to do.”

At the time of the hearing in this case the ILA
continued to maintain its boycott and Allied re-
mained unable to transport Russian wood directly
to the United States.

II.

The Administrative Law Judge dismissed the
complaint for want of jurisdiction. He relied on a
series of Supreme Court cases® which have defined
the statutory term *“‘commerce” so as to limit the
Board’s jurisdiction in situations where the disput-
ed conduct involved and inescapably interfered
with the maritime operations of foreign vessels. He
therefore found it unnecessary to address the law-
fulness of the conduct. This reading of Supreme
Court precedent is unduly expansive. We interpret
the Supreme Court’s decisions as construing “in
commerce” to exclude certain activity involving
foreign entities. The Court has never barred or in-
dicated its intention to bar jurisdiction over activity

% Benz v, Compania Naviero Hidalgo, S.A., 353 U.S. 138 (1957); McCul-
loch v. Socieda Nacional de Marineros de Honduras, 372 U.S. 10 (1963),
Incres Steam Ship Co. v. [nternational Maritime Workers Union, 372 U.S.
24 (1963); International Longshoremen's Local 1416, AFL-CIO v. Ariadne
Shipping Lid.. et al., 397 U.S. 195 (1970); Windward Shipping (London)
Limited. et al. v. American Radio Association, AFL-CIO, er al., 415 U.S.
104 (1974); and American Radio Association, AFL-CIO. et al v. Mobile
Steamship Association. Inc., 419 U.S. 215 (1974).
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between exclusively American entities simply be-
cause that activity has some relation to foreign
maritime operations. Indeed, such a bar would con-
tradict the clear language of the Act.

The Board is the initial interpreter of the lan-
guage contained in the NLRA and the Supreme
Court has accorded deference on that basis to the
Board’s interpretation. N.L.R.B. v. Hearst Publica-
tions, Inc., 322 U.S. 111 (1944). In the absence of a
clear jurisdictional bar, from the Supreme Court, it
would constitute an abdication of our interpretive
responsibility to limit our jurisdiction on the basis
of the expansive reading of the Court’s decisions
undertaken by the Administrative Law Judge here.

This is particularly the case when the result
would contravene the fundamental congressional
intent to formulate a uniform national labor policy
not subject to varying and inconsistent state-by-
state adjudications. The need for a uniform national
policy concerning the ILA’s conduct, and conduct
similar to it, is unusually compelling. The ILA’s ac-
tions triggered a national boycott potentially affect-
ing every port in the United States. The ILA can
affect the USSR’s stance on Afghanistan, if at all,
only through an effective nationwide boycott of
Russian cargo. A failure to assert jurisdiction
would force charging parties into the various state
courts, all of which have different injunctive stat-
utes with different standards.® Resort to the state
courts may well lead to contradictory results, with
the ILA being enjoined in some ports and not in
others.

Moreover, the peculiar facts here demonstrate
the necessity of Federal jurisdiction. The invasion
of Afghanistan prompted President Carter to
impose an embargo on exports to the USSR in
early January.!® The President exempted certain
goods from the embargo in an attempt to establish
a uniform national response. Yet, just as the Presi-
dent established limited sanctions against the Soviet
Union, the ILA announced its own boycott. Thus,
this case presents the novel situation of a labor
union establishing a national boycott contravening
a Federal policy. The National Labor Relations
Board, empowered to enforce the uniform Federal
policy embodied in the National Labor Relations
Act, which specifically regulates the type of con-
duct at issue here, is the only forum well suited to
deal with this conflict.

? See, e.g., Revised Tex. Stat. Ann., Art. 5154f construed in Alamo
Exp. v. International Brotherhood of Teamsters, Local Union No. 657, 215
S.W.2d 936 (Tex. Civ. App. 1949); Ga. Code Ann., 354-804, 55-108, con-
strued in Brown Transport, et al. v. Truck Drivers and Helpers Local Union
No. 728, 129 S.E. 2d 767 (Ga. Sup. Ct. 1963); N.J. Stat. Ann., § 2A: 15-
51, 52, and 53, construed in Hammer v. Local 211, United Textile Work-
ers, 111 A.2d 308 (N.J. Sup. Ct. 1954).

' See fn. 5, supra.

Y1 Leg. Hist. 1427 (NLRA, 1947) states:

Section 10(a) of the Act empowers the Board to
prevent “‘any person from engaging in any unfair
labor practice (listed in Section 8) affecting com-
merce.” The term ‘‘commerce” is defined to include
“trade, traffic, commerce, transportation, or com-
munication . . . between any foreign country and
any State.”!? Thus, the Act clearly grants jurisdic-
tion over unfair labor practices affecting foreign
commerce. The legislative history states unequivo-
cally that “the bill is based squarely on the power
of commerce among the several States and with
foreign nations,” but does not define commerce ju-
risdiction with foreign nations.!3

Although the activity involved here would seem,
at first blush, clearly within our jurisdiction, the
Supreme Court noted, in Windward Shipping, Lid.,
supra, that the term “in commerce” is not self-de-
fining. In Windward, and several other cases, the
Court has identified certain limitations on our juris-
diction over activity that involves foreign maritime
operations. The Administrative Law Judge found
that this case falls within those limitations and
therefore is beyond our jurisdiction. We disagree.

In finding our assertion of jurisdiction appropri-
ate here, we note first that the ILA boycott is quite
arguably an example of classic economic pressure
on neutral parties prohibited by Section 8(b)(4) of
the Act. That the ILA’s conduct was directed
solely against exclusively neutral and American en-
tities sets it apart from the activities involved in the
Supreme Court cases limiting our jurisdiction.

Reduced to its simplest form, this case presents a
dispute between the ILA and the USSR. Respond-
ents concede, and no party contests, a primary ob-
jective to pressure the Soviet government to halt
its aggression against Afghanistan. Beyond cavil,
that dispute is not subject to regulation by the Act
or any of the Nation’s labor laws. That, however,
does not end our inquiry.

Although Section 8(b)(4) is commonly described
as prohibiting secondary boycotts,'* its prohibitions

Only by the operation of a single unifying and coordinating adminis-
trative body can the law of Congress be kept true to its intent and
receive respectful attention in the courts.
'? National Labor Relations Act, as amended (61 Stat. 136; 79 Stat.
5196, 88 Stat. 395, 29 U.S.C. § 151, e seq.), Sec. 2(6).
*1 Leg. Hist. 3057 (NLRA, 1935).
" Sec. 8(b)4)i) and (i1 B) states. in relevant part, as follows:

8(b) It shall be an unfair labor practice for a labor organization or
its agents—

- . » L] .

(4Xi) to engage in, or to induce or encourage any individual em-
ployed by any person engaged in commerce or in an industry affect-
ing commerce to engage in, a strike or a refusal in the course of his
employment to use, manufacture, process, transport, or otherwise
handle or work on any goods, articles, materials, or commodities or
to perform any services; or {ii) to threaten, coerce, or restrain any

Continued
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do not encompass a primary-secondary dichotomy.
Rather, Section 8(b)(4) prohibits certain specified
conduct if engaged in with certain specified objec-
tives. The absence of a primary labor dispute does
not preclude the invocation of Section 8(b)(4)’s
protections.

The Supreme Court made clear in National
Woodwork Manufacturers Association v. N.L.R.B.,
386 U.S. 612, 644-645 (1967), that if a “‘boycott
were tactically calculated to satisfy union objec-
tives elsewhere [it is secondary, and] there need
not be an actual dispute with the boycotted em-
ployer . . . for the [dispute] to fall within this cate-
gory.” This principle has been applied by the
courts and the Board in a variety of situations
where, as here, the union has no primary labor dis-
pute with any employer. For example, in N.L.R.B.
v. Washington-Oregon Shingle Weavers’ District
Council and Everett Local 2580 Shingle Weavers’
Union, AFL [Sound Shingle Co.], 211 F.2d 149 (9th
Cir. 1954), a union ordered employees of an em-
ployer not to process shingles into shakes because
it had been attempting to organize the Canadian
mills that manufacture such shingles. The union ad-
mittedly had no dispute with the specific Canadian
mill that was processing these shingles. The court
stated:

The Union’s argument that there was no
evidence of a dispute between it and the Cana-
dian plants is without merit. If that were true,
it would not make the Union’s conduct any
more excusable. The prohibited object of the
boycott is stated by the statute to be *“forcing

. any employer or other person to cease
using . . . the products of any other producer,
processor, or manufacturer . . . .” That is a
prohibited object whether the union has or has
not a dispute with such “other producer, pro-
cessor, or manufacturer.” In fact, if the object is
sought, not because of any dispute, but merely
because the union dislikes the other producer for
any reason, or for no reason, the conduct would
appear even more reprehensible . . . . [ld. at
152.] [Emphasis supplied.]

person engaged in commerce or in an industry affecting commerce,
where in either case an object thereof is:

* . . * *

(B) forcing or requiring any person to cease using, selling, han-
dling, transporting, or otherwise dealing in the products of any
other producer, processor, or manufacturer, or to cease doing
business with any other person . . . Provided, That nothing contained
in this clause (B) shall be construed to make unlawful, where not
otherwise unlawful, any primary strike or primary picketing .

DECISIONS OF NATIONAL LABOR RELATIONS BOARD

Several courts have concurred in the analysis ap-
plied in Shingle Weavers'.'®* The circuit court deci-
sions rest on a rationale derived directly from the
legislative history of the Act that the secondary
boycott provision serves dual congressional objec-
tives which may be considéred as mutually exclu-
sive: “preserving the right of labor organizations to
bring pressure to bear on offending employers in
primary labor disputes and of shielding unoffending
employers and others from pressures in controver-
sies not their own.” ¢ (Emphasis supplied.)

It is plain from the legislative history that the
secondary boycott provisions are to be construed
broadly. The House Report stated that one of the
characteristics of secondary activities is:

[T]hat they do not arise out of any dispute be-
tween an employer and employees who
engage in the activities, or, in most cases, be-
tween the employer and any of his employees.
More often than not, the employers are power-
less to comply with the demands giving rise to
the activities, and many times they and their
employees as well are the helpless victims of
quarrels that do not concern them at all
17

In the same vein Senator Taft stated that the object
of Section 8(b)(4) of the Act is to protect “a third
person who is wholly unconcerned in the disagree-
ment . . . "8

Congress invested the Board with exclusive juris-
diction to determine the legality of such conduct in
order to foster a uniform Federal policy in labor
relations. !?

It is difficult to imagine a situation that falls
more squarely within the scope of Section 8(b)(4)
than the one before us today. Here, the Union’s
sole dispute is with the USSR over its invasion of
Afghanistan. Allied, Waterman, and Clark?®* have
nothing to do with this dispute. Yet the Union’s ac-
tions in furtherance of its disagreement with Soviet

'* Soft Drink Workers Union Local 812, IBT v. N.L.R.B., 657 F.2d 1252
(D.C. Cir. 1980); N.L.R.B. v. Twin City Carpenters District Council
[Pemtom, Inc.], 422 F.2d 309 (8th Cir. 1970); National Maritime Union of
America v. N.L.R.B., 342 F.2d 538 (2d Cir. 1965), cert. denied 382 U.S.
835; National Maritime Union of America, AFL-CIO v. N.L.R.B., 346
F.2d 411 (D.C. Cir. 1965), cert. denied 382 U.S. 840.

Of the five circuit courts that have considered the issue, only the
Fourth Circuit found a primary dispute necessary to the finding of a vio-
lation of Sec. 8(b)(4) of the Act. N.L.R.B. v. International Longshoremen’s
Association and Local 1355 ILA [Ocean Shipping Service], 332 F.2d 992
(4th Cir. 1964).

' N.L.R.B. v. Denver Building and Construction Trades Council [Gould
& Preisner], 341 U.S. 675, 692 (1951).

711 Leg. Hist. (NLRA, 1947).

8 Id. at 1106.

1 Leg. Hist. 314 (NLRA, 1947).

* Pursuant to Sec. 8(b)4)i)} and (iiXB). we would find the neutral Em-
ployers herein, Allied, Waterman, and Clark. to be “persons” under the
Act.
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foreign policy have brought direct economic pres-
sure on all three parties and have resulted in a sub-
stantial cessation of business. Thus, the conduct al-
leged in this case is precisely the type of conduct
Congress intended the National Labor Relations
Act to regulate.?!

Nevertheless, as noted above, the Supreme
Court, in a series of decisions broadly applied by
the Administrative Law Judge and our dissenting
colleague, has created implied limitations on our
Jjurisdiction over activity involving foreign entities.
The net effect of this expansive reading of the
Court’s limitations would be to nullify the jurisdic-
tion of the NLRB in all cases involving a foreign
entity. We conclude that the Supreme Court has
not so emasculated our jurisdiction, and that asser-
tion of jurisdiction here is fully consistent with the
Court’s decisions. Further, as noted above, consid-
erations of national policy weigh heavily in favor
of assertion of jurisdiction. Under such circum-
stances, we will not deprive injured, neutral parties
of the protection of the Act without the clearest
mandate to do so.

The Supreme Court has held that the Board is
deprived of jurisdiction over a primary labor dis-
pute between an American union and a foreign
entity on the grounds that such assertion of juris-
diction would inescapably interfere with foreign
labor relations, foreign trade, and comity among
nations. It has also held, for the same reasons, that
the Board is deprived of jurisdiction over the sec-
ondary effects resulting from primary conduct en-
gaged in by an American union in furtherance of a
primary dispute with a foreign entity. The Court
has never held, however, that we are necessarily
deprived of jurisdiction over all secondary conduct
engaged in to further a primary dispute which itself
is beyond our jurisdiction merely because that dis-
pute is with a foreign entity.

Indeed, the Court expressly has approved our as-
sertion of jurisdiction through Section 8(b)(4) over
domestic secondary activity undertaken in further-
ance of a primary dispute with a foreign primary
employer. This case involves just such domestic
secondary conduct directed at U.S. employers in
an attempt to bring pressure on a foreign primary
disputant. It is therefore squarely within the juris-

2 In Allied International, Inc. v. International Longshoremen's Associ-
ation, AFL-CIO, 640 F.2d 1368, 1378 (Ist Cir. 1980), the court writes:

The labor laws do not confer upon bargaining representatives a
voice in the conduct of foreign policy. The fact that there have been
few, if any, cases that have applied the secondary boycott provisions
to activity motivated by a “purely political dispute™ illustrates little
more than the rarity with which labor unions have seen fit to engage
in this sort of “political strike” conduct. The language of section
8(bX4) and the congressional objectives that prompted its enactments
point to no reason why the section should not prohibit any second-
ary pressure, for whatever reasons motivated.

dictional parameters set out by the Supreme Court.
An analysis of the relevant precedents fully sup-
ports this conclusion and demonstrates that the ap-
plicable Supreme Court cases are in harmony.

The line of six Supreme Court cases relied on by
the Administrative Law Judge stretches back to
1957. The first three of those cases involved claims
of Board jurisdiction over primary labor disputes
between foreign flag carriers and foreign seamen
employed by those carriers.?? Thus Benz involved
picketing by an American union to support striking
foreign crews employed under foreign articles;
McCulloch concerned a Board ordered election in-
volving foreign crews of foreign flag ships; and
Incres involved the picketing of a foreign ship by
an American union in an effort to organize the for-
eign crew. The Court’s expressed concern in those
cases focused on Board jurisdiction resulting in in-
terference with foreign maritime operations. Al-
though the Court found no specific congressional
prohibition of Board jurisdiction in those cases, it
held that the assertion of jurisdiction would direct-
ly interfere with the laws governing foreign flag
carriers and, in so doing, contravene the principles
of comity and international trade. The Court
stated:

For us to run interference in such a delicate
field of international relations there must be
present the affirmative intention of Congress
clearly expressed. [353 U.S. at 147]

Finding no expression of “affirmative intention™ by
Congress, the Court denied Board jurisdiction,
noting that none of the cases dealt with “industrial
strife between American employees and employ-
ers” that Congress intended the Act to protect
against.

The Court reached a different result, however,
when it considered a dispute over the wages paid
to American employees by the owners of foreign
flag ships. It found that an American union’s pick-
eting of a foreign flag vessel protesting substandard
wages for longshoring work as an activity “'in com-
merce.” [International Longshoremen’s Association,
Local 1416, AFL-CIO v. Ariadne Shipping Co.,
Lid., 397 U.S. 195 (1970). Although Ariadne in-
volved a primary labor dispute with a foreign flag
vessel, the Court noted that the dispute “‘centered
on the wages to be paid American residents, who
were employed . . . not to serve as members of its
crew but rather to do casual longshore work.” Jd.
at 199. It therefore held that assertion of the
Board’s jurisdiction would not threaten interfer-

¥ Benz v. Compania Naviero Hidalgo. S.4.. 353 U.S. 138, McCulloch v.
Sociedad Nacional de Muarineros de Honduras, 372 U.S. 10, Incres Steam
Ship Co. v. International Maritime Workers Union, 372 U.S. 24
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ence in the internal affairs of foreign ships so as to
conflict with foreign or international law.?

In each case, from Benz to Ariadne, the Court
faced activity directed against foreign interests. In
each instance, the critical factor determining the as-
sertion of jurisdiction was the degree of interfer-
ence in the internal affairs of foreign entities
and/or the potential conflict with principles of
comity in international maritime trade. Each of
these cases involved a question of Board jurisdic-
tion over primary labor activity undertaken against
a foreign carrier and raised no question concerning
injury to American neutrals.

Windward Shipping (London) Limited, et al v.
American Radio Association, AFL-CIO, et al., 415
U.S. 104 (1974), like the earlier cases, presented
only a question of jurisdiction over primary activi-
ty directed against foreign labor relations. There,
an American union picketed foreign ships protest-
ing substandard wages paid to their foreign crews.
The union’s area standards picketing publicized the
competitive advantage enjoyed by foreign ships be-
cause of the difference between foreign and domes-
tic seamen’s wages. The Court noted that the pick-
eting did not involve “the inescapable intrusion
into the affairs of foreign ships” that was present in
Benz and Incres, in that there was no attempt to or-
ganize foreign crews or to support foreign crews in
their own wage dispute with a foreign shipowner.
Nevertheless, the Court held that the conduct was
controlled by the Benz line of cases rather than by
Ariadne. In so holding, the Court observed that the
union must have hoped to force the foreign ship-
owners to raise their operating costs and that such
an increase would have a significant impact on the
maritime operations of the ship well beyond wages
paid in American ports. The Court stated:

Virtually none of the predictable responses of
a foreign shipowner to picketing of this type,
therefore, would be limited to the sort of
wage-cost decision benefitting American work-
ingmen which the LMRA was designed to
regulate. [415 U.S. at 115]

The secondary effects of the very conduct at
issue in Windward came before the Court in
Mobile.** There, American stevedoring companies
seeking to service the picketed foreign ships and
American shippers wishing to load their cargos on
the ships sought to enjoin the identical picketing.
These parties argued that Windward held only that
the maritime operations of foreign ships were not
“in commerce.” They contended that a different

# The Court reached this conclusion despite the fact that the longshor-
ing work was done both by American longshoremen and foreign seamen.

1419 U.S. 215 (1974).

result was required when the picketing was viewed
in the context of its effect on American employers,
who were themselves clearly “in commerce.” The
Court rejected this argument because it required a
“bifurcated view of the effects of a single group of
pickets at a single site.” The Court found that the
response of the American stevedores was a:

. crucial part of the mechanism by which
the maritime operations of the foreign ships
were to be affected. . . . The effect of the pick-
eting on the operations of the stevedores and ship-
pers . . . is precisely the same whether it be com-
plained of by the foreign-ship owners or by per-
sons seeking to service and deal with the ships.
The fact that the jurisdiction of the state
courts in this case is invoked by stevedores
and shippers does not convert into ‘‘com-
merce” activities which plainly were not such
in Windward. [Emphasis supplied.]

Thus, the finding that Mobile picketing was not
“in commerce” rested upon the primary nature of
the activity; i.e.,, the attempt to directly pressure
foreign shipowners to raise the wages of their
seamen to the level of domestic wages, and the
necessary effect on this primary activity on foreign
maritime operations.?® In so holding, the Court
noted that it need cast no doubt on those cases
finding that the Board has jurisdiction under Sec-
tion 8(b)(4) of domestic secondary activities which
are “in commerce” even though the primary em-
ployer and the locus of the primary dispute is out-
side the United States.?” In effect, the combined
Windward and Mobile holdings are that primary
conduct which interferes with foreign maritime op-
erations is not subject to the Board’s jurisdiction,
regardless of whether the charging party is a pri-
mary or secondary employer.

The Administrative Law Judge ignored the criti-
cal fact that the Court analyzed the secondary
effect of the Mobile picketing solely on the basis of
its identity with the primary conduct held to be
beyond the Board’s jurisdiction in Windward. In-
stead, he found that Windward represented a depar-
ture from the Benz mode of analysis. He felt the
Court now would utilize two tests to determine

* Mobile, 419 U.S. at 224-225.

* In both Windward and Mobile plaintiffs sought to enjoin primary
conduct which, had Board jurisdiction been asserted, might well have
been immunized from the prohibitions of Sec. 8(b}4) by the primary con-
duct proviso to that section.

* The court specifically approved of the holdings in Grain Elevator,
Flour and Feed Mill Workers, 1LA. Local 418 AFL-CIO [Continental
Grain Company) v. N.L.R.B., 376 F.2d 774 (D.C. Cir. 1967); and Madden
v. Grain Elevator, Flour and Feed Mill Workers, ILA. Local 418 AFL-CIO
[Continental Grain Company), 334 F.2d 1014 (7th Cir. 1964). Those cases
recognize the Board’s jurisdiction over domestic secondary activity un-
dertaken in furtherance of a primary labor dispute involving foreign em-
ployees of a foreign employer.
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whether Board jurisdiction would intrude into in-
ternational maritime relations: the objective of the
Union and the predictable impact of its conduct.
The tests would operate “to remove from Board
jurisdiction the regulation of conduct which prom-
ised a substantial adverse economic effect upon for-
eign trade.” The Administrative Law Judge also
viewed Mobile as focusing on the economic impact
on foreign trade rather than the relationship be-
tween primary and secondary activity. He relied
on the following:

Here, neither the farmer seeking to ship his
soybeans, the stevedores who contracted to
unload the cargo of the foreign-flag vessel, nor
the longshoremen whom the stevedores em-
ployed to carry out this undertaking, were for
these purposes engaged in or affecting com-
merce within the purview of the National
Labor Relations Act. Therefore the petition-
ers’ picketing did not even *“arguably” violate
§8(b)(4X(B) of that Act. [Mobile, 419 U.S. at
228.]

From this perspective, the Administrative Law
Judge found the ILA’s conduct ‘“threatened the
sort of ramifying consequences, affecting the Rus-
sian economy, without countervailing and limited
benefit to domestic workers, to which Windward
referred.”?®

This is clearly a misreading of Windward and
Mobile. In Mobile, the Court stressed the inextrica-
ble intertwining of the primary and secondary ef-
fects of the same primary conduct. It found the
same interference with foreign maritime operations
in both instances. Thus, in Mobile the Court found
the Board could not assert jurisdiction over pri-
mary conduct (terms and conditions of foreign
seamen on foreign vessels) that was not “in com-
merce,” regardless of who sought jurisdiction.

The Administrative Law Judge’s reading of
Mobile® is inconsistent with his inability to explain
the Court’s approval of the Grain Workers cases.?®
However, a correct understanding of Mobile dem-
onstrates its harmony with those cases.

The Grain Workers cases arose from a primary
dispute between a Canadian union and a Canadian
shipping company concerning working conditions

** The language used and the analysis engaged in by the Administrative
Law Judge closely tracks that of the Fifth Circuit in Baldovin v. Interna-
tional Longshoremen’s Association, 626 F.2d 445 (1980), discussed infra.

* In the same manner, the Administrative Law Judge has misinterpret-
ed our decision in National Maritime Union of America (Shippers Stevedor-
ing Company), 245 NLRB 149 (1979). There, the picketing activity was
directed immediately against the foreign flag ship with the intent of com-
pelling the total replacement of the foreign ship and its foreign crew with
an American ship and its American crew. This case falls squarely into the
Court's limitation in Windward/Mobile: the dispute directly intruded into
the maritime operations of a foreign ship.

3 See fn. 27, supra.

of Canadian employees. This primary dispute was
inarguably beyond the Board's jurisdiction. How-
ever, when the foreign union’s domestic affiliate
sought to support that dispute by a work stoppage
“directed against an American employer . . . and
involving employees working in a domestic plant
of the American employer,” that secondary conduct
was subject to the Board’s jurisdiction. (Grain Ele-
vator, 334 F.2d at 1019.) Because of the purely sec-
ondary and domestic nature of the conduct, appli-
cation of the NLRA did not result in an attempt to
regulate the internal management of affairs of the
Canadian ships.

The present ILA case is distinguished from
Windward and Mobile on exactly the same basis.
The alleged conduct is purely secondary and there
is no risk that assertion of Board jurisdiction will
directly intrude into the maritime operations of a
foreign ship. The only interpretation that should be
given to the Court’s decisions in Windward and
Mobile is that clearly indicated by them. Those
cases hold only that, where primary activity inter-
feres with foreign maritime relations and inextrica-
bly involves the secondary employers, the Board is
prohibited from asserting jurisdiction over the pri-
mary conduct or its secondary effects. There is
thus no bar to our assertion of jurisdiction.

This interpretation of the Supreme Court’s teach-
ing is consistent with the result reached by the
First Circuit in Allied International, Inc., supra, 640
F.2d 1368 (1981). Allied presented the same facts
under consideration here. The court pointed out
that it did not face the situation the Supreme Court
addressed in Windward and Mobile where Ameri-
can unions or employers were only peripherally in-
volved in the dispute. To the contrary, the dispute
at issue was solely American. It stated: “[t]he only
labor-related activity in issue has been played out
by an all-American cast.” (640 F.2d at 1374.) It
also stated:

Allied, Waterman and Clark are American
companies and the ILA is an American union.
All engage regularly in business affecting the
transportation of goods among the serveral
states. Indeed, the instant dispute arose when
the ILA’s actions allegedly impeded Allied’s
ability to move its wood products from Boston
to other ports along the East Coast, and Allied
contends that the ILA continues to frustrate
its ability to transport its goods into this coun-
try. [640 F.2d at 1371}

The Allied court went on to conclude *[t]he fact
that this domestic labor dispute was inspired by
military events in foreign lands—events far beyond
NLRB jurisdiction—does not counsel against appli-
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cation for the NLRA to the labor dispute ongoing
here at home. In sum, none of the considerations
that prompted the Court in cases such as Wind-
ward, Incres, and Benz to find the Act inapplicable
have force in this context. We hold, therefore, that
section 8(b)(4) applies . . . .” (640 F.2d at 1374.)
The court addressed the distinction between this
case and Windward/Mobile. Here, purely American
secondary employers are objecting to purely sec-
ondary conduct subject to Section 8(b)(4), whereas
in Mobile secondary employers were objecting to
primary activity not subject to our jurisdiction. In
fact as the court notes, contrary to Mobile, the pri-
mary dispute is “far beyond NLRB jurisdiction.”
Contrary to the finding of the Administrative
Law Judge, the Board’s assertion of jurisdiction in
Local 1355, International Longshoremen’s Association
(Ocean Shipping Service, Ltd.), 146 NLRB 723
(1962), is also in harmony with the Supreme
Court’s rulings in Windward and Mobile.3' That
case involved another ILA boycott, undertaken
during the 1962 Cuban missile crisis. The ILA re-
fused to load ships engaged in Cuban trade. As
here, there was neither picketing nor any other in-
terference with ship operations. The Board found
the ILA’s domestic secondary conduct was subject
to its jurisdiction and violative of Section 8(b)(4).
The Administrative Law Judge and, inferential-
ly, our dissenting colleague have rejected this anal-
vsis of Allied and Ocean Shipping, choosing instead
to embrace the contrary reasoning of the Fifth Cir-
cuit in Baldovin v. International Longshoremen’s As-
sociation, AFL-CIO, 626 F.2d 445 (1980). That case
arose from the same ILA boycott involved here
and presented a like fact pattern. The Fifth Circuit
found that the Supreme Court’s decision in Mobile
deprived us of jurisdiction. The court wrote:

[TThe secondary boycott prohibition was de-
signed to narrow the labor controversy into a
confrontation between the primary opponents
. . . [1]f the objective of the union is to obtain
concessions of a kind that could not be
achieved either by domestic action or by labor
disputes of the kind encompassed by the
NLRA, the boycott ban would be merely a
prohibition devoid of its functions. [/d. 626
F.2d at 450.]

On this basis the court held (at 452):

3! The Administrative Law Judge found the Board's decision in Ocean
Shipping not binding on him:
The same staleness consideration applies to the Board’s assertion of
jurisdiction in one of the Grain Workers cases, decided in 1965.
[ALJD at fn. 25.]
The Administrative Law Judge neglected to note that Grain Workers
was upheld by the circuit court and was the basis for fn. 10 in Mobile.

While the ILA refusal to work has affected
American farmers who produce the grain,
American transportation companies who move
it to ports and the American stevedores who
load it aboard vessels, it is patent that this was
an incidental effect and not the objective. As
the Mobile case holds, a bifurcated view of
such *“commerce” is not permitted as regards
the American farmers and stevedores who are
incidentally affected by the ILA’s politically-
inspired work stoppage. The effect of the ILA
action on the business of these American enti-
ties provides no ‘basis for Board jurisdiction
where the primary dispute is beyond its statu-
tory authority . . . . [419 U.S. at 226]" [Em-
phasis supplied.]

We disagree with this rationale in at least three re-
spects.

First, the court’s language that the prohibition on
secondary boycotts “was designed to narrow the
labor controversy into a confrontation between pri-
mary opponents” is contrary to the language of
Section 8(b)(4) and the overwhelming weight of
existing precedent. As discussed above, the absence
of a primary dispute does not preclude the invoca-
tion of 8(b)(4) protections. As we have previously
noted, the Supreme Court has stated that “[t]here
need not be an actual dispute with the boycotted
employer” for there to be a boycott which is sec-
ondary in its aim and therefore prohibited.3?

Second, the Baldovin court interprets the Su-
preme Court’s decision in Mobile in a manner
which conflicts with the Nationa! Woodwork deci-
sion. As noted above, Mobile holds that primary
conduct not subject to the Board’s jurisdiction, and
therefore not subject to being enjoined at the
behest of the primary employer, is not made sub-
Ject to that jurisdiction by virtue of its secondary
effects. Unlike the Baldovin court, however, we do
not interpret Mobile to hold that the purely second-
ary conduct in this case is not subject to the
Board’s jurisdiction.

Finally, the Fifth Circuit stated that the impact
of the respondent’s activities on the American neu-

32 National Woodwork Mfyrs. Assn., 386 U.S. at 645, see discussion,
supra. Moreover, in a tandem decision to Baldovin, New Orleans Steam-
ship Association v. General Longshore Workers, ILA Local Union No. 1418
[Jacksonville Bulk Terminals), 626 F.2d 455 (5th Cir. 1980), the court held
that the ILA boycott which is a strike to further the political goals of the
union does “involve or grow out of any labor dispute” for purpose of the
Norris-LaGuardia Act. Because the definition of “labor dispute” is the
same under the National Labor Relations Act and Norris-LaGuardia Act,
the court, in attempting to harmonize Baldovin and Jacksonville Bulk,
stated at fn. 9 in Jacksonville Bulk that, although this is a labor dispute, it
is not “in commerce” for the purpose of Sec. 8(b)(4) of the Act. Yet, in
Baldovin, as discussed supra, the court went 1o great lengths to explain
the boycott was not “in commerce™ precisely because there is no primary
labor dispute.
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trals is “an incidental effect and not the objective.”
As discussed infra, the Supreme Court’s precedents
make clear that the necessary and foreseeable con-
sequences of a union’s activity are every bit as
much its object within the meaning of Section
8(b)(4) as are its stated objectives.33

The ILA has engaged in conduct classically sub-
ject to regulation under Section 8(b)(4). This con-
duct involved actions by American employees
working for American employers and caused seri-
ous injury to neutral parties. Assertion of jurisdic-
tion over this purely domestic secondary conduct
does not involve us in regulation of the primary
dispute between the ILA and the USSR; it poses
no interference with foreign maritime operations; it
furthers the legislative purpose in enacting Section
8(b)(4); and it is consistent with the Supreme
Court’s teachings. Therefore, we determine the le-
gality of the ILA’s boycott under the Act.

IIL

Section 8(b)(4) shields ‘“unoffending employers
and others from pressures in controversies not their
own.”3 It bars a union from either inducing em-
ployees to refuse to handle goods or from threaten-
ing or coercing any person with an object of forc-
ing any person to cease doing business with a third
person. The ILA boycott of Russian cargo is a
classic example of the inducement and coercion
forbidden by Section 8(b)(4). Respondents concede
their sole dispute is with the USSR over its mili-
tary policy in Afghanistan.3% Allied, Waterman,
and Clark clearly have no part in this controversy.
Beyond question, they are neutral employers. Yet it
is undisputed that Respondents’ refusal to handle
Russian cargo has caused substantial disruption of
their business operations resulting in significant
economic harm to them. Respondents’ admissions
alone therefore suggest their conduct is within the
scope of Section 8(b)(4)(i) and (ii)(B). Examination
of their defenses compels the finding of a violation.

First, Respondents assert that they did not
induce their members to boycott Russian goods. In-
stead, they argue that ILA President Gleason’s
January 9 public statement ordering the immediate
suspension in handling all Russian ships and cargo
was merely a “response to overwhelming demands
by the rank and file and was responsive to their
urgings for a uniform policy.” The facts in this
case are overwhelmingly to the contrary, and es-
tablish conclusively that Gleason’s January 9 state-

3 See discussion infra.

3 N.L.R.B. v. Denver Building and Construction Trades Council, 341
U.S. 675, 692 (1951,

35 As seen 1n sec. II, supra, the absence of a primary labor dispute cog-
nizable under the Act does not preclude the application of Sec. 8(bX4) to
the events in question in this case.

ment was a binding order from the president of the
ILA to the rank-and-file membership.3¢ The Ad-
ministrative Law Judge so found, and we agree.

The orchestration of the boycott by the Interna-
tional’s leadership is evident in conversations be-
tween Allied officials and representatives of the
Local Unions, discussed in section 1,37 which indi-
cated that any change in the boycott of Russian
cargo would originate with ILA President Glea-
son.

Further, on the morning of January 9, prior to
the public release of Gleason’s statement, ILA
longshoremen employed by Clark to unload the
Waterman ship, Walion, discovered that Allied’s
wood cargo had originated in the USSR. They
were ‘“‘very disturbed” about handling that cargo,
and wanted to leave the Walton immediately. Not-
withstanding these express wishes of the rank and
file to stop working on cargo from the USSR,
Hankard told the longshoremen to continue work-
ing until he found out from ILA headquarters in
New York ‘“what was happening.” None of the
ILA rank and file in Boston actually stopped han-
dling Russian cargo until ordered to do so by Glea-
son.

This uncontroverted evidence demonstrates that
the decision to boycott Russian cargo was made by
ILLA leadership and was maintained in effect as a
matter of ILA policy determined at the headquar-
ters level. Accordingly, we conclude that Respond-
ents engaged in, and induced and encouraged ILA
members employed by Clark to engage in, a refusal
in the course of their employment in Boston to
handle Allied’s wood products emanating from the
USSR.

Second, Respondents argue that their only object
in refusing to handle Russian cargo was to demon-
strate their disapproval of Soviet foreign policy
and their unwillingness to contribute in any way to
the Soviet cause. They maintain that any cessation
in the handling of Russian cargo, or in the pur-
chase or shipment of Russian goods by the business
entities here involved was not “an object,” but,
rather, the unintended effect of withholding their
services in demonstration of their disapproval of
the invasion of Afghanistan.®® This argument is

% Thus, Respondents characterize the reading of Gleason's January 9
staternent at hiring hall shapeups as the statement being “‘put to the mem-
bership,” which was “enthusiastic,”” “extremely happy.” and “in full
accord with the position taken in the statement.” However, ILA Vice
President William Hankard testified that none of the locals even had a
vote on the question of the Russian boycott. Hankard further testified that
the matter of the Russian boycott had never even been brought up for
discussion at his own local, of which he is president.

37 See discussion, supra.

3 Respondents assert the additional defense that this demonstration of
their disapproval of Soviet aggression is protected by the first amend-

Continued
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wholly without merit. Regardless of whether Re-
spondents intentionally calculated a total cessation
in the handling of Russian cargo at east coast and
gulf ports, with an attendant cessation of business
among the commercial entities in this case, such an
outcome was the foreseeable and inevitable conse-
quence of their actions, and, as such, constitutes an
unlawful object.

The Supreme Court has long recognized the dif-
ficulty of assessing the object of conduct under
Section 8(b)(4), noting that the Board and the
Courts have ‘“‘attempted to devise reasonable crite-
ria drawing heavily upon the means to which a
union resorts in promoting its cause.”3® According-
ly, the Court has held that a respondent’s intent or
purpose may be shown by the nature of its con-
duct.*® The Court recently applied this mode of
analysis in N.L.R.B. v. Retail Store Employees
Union, Local 1001 [Safeco Title Insurance Co.)
supra. There, contract negotiations between Safeco
and the union representing some of its employees
reached an impasse and the employees went on
strike. The union picketed not only Safeco’s offices
but also at five local county title insurance compa-
nies which derived over 90 percent of their respec-
tive gross incomes from the sale of Safeco’s insur-
ance. The pickets carried signs declaring that
Safeco had no contract with the union, and distrib-
uted handbills asking customers to support the
strike by canceling their Safeco policies. This con-
duct was alleged to violate Section 8(b)(4).

Quoting the Board’s Safeco decision,*! the Court
stated: “[T]he Union’s secondary appeal against the
central product sold by the title companies in this
case is ‘reasonably calculated to induce customers
not to patronize the neutrals at all.””*? The Court
found that the union was responsible for the fore-
seeable consequences of its conduct and held that
product picketing that reasonably can be expected
to threaten neutral parties with ruin or substantial

ment as an expression of individual conscience. This contention is easily
defeated. The ILA boycott is not merely the expression of conscience by
individuals. As discussed above, it is a concerted action which predict-
ably encouraged others to cease doing business with neutral, secondary
persons. The application of Sec. 8(b)4) to such conduct imposes no im-
permissible restrictions upon constitutionally protected speech. N.L.R.B.
v. Retail Store Employees Union, Local 1001, Retail Clerks International
Association, AFL-CIO [Safeco Title Insurance Co.), 447 U.S. 607, 616
(1980), discussed further, infra. See also Allied International, Inc. v. Inter-
national Longshoremen's Association, AFL-CIO, et al., 640 F.2d 1368 (lst
Cir. 1981).

® Local 761, International Union of Electrical, Radio and Machine
Workers, AFL-CIO (General Electric Company) v. N.L.R.B., 366 U.S. 667,
674 (1961).

 Id., referring to Seafarers International Union of North America, At-
lantic & Gulf District Harbor and Inland Waterways Division [Salt Water
Dome Production Co.] v. N.L.R.B., 265 F.2d 585, 591 (D.C. Cir. 1959).

41226 NLRB 754 (1976).

42447 US. at 614,

loss is contrary to the language and purpose of
Section 8(b)(4)(ii}(B) of the Act.

The holding of Safeco applies with full force to
this case. Approximately 85 percent of Allied’s im-
ported products, amounting to $25 million annual-
ly, comes from the USSR. The boycott of Russian
cargo inevitably could be expected to threaten
Allied with substantial economic loss.

It was equally foreseeable that no longshoremen
could be employed by the neutral parties in the
face of the ILA boycott. Clark regularly depends
on the hiring halls operated by the ILA Locals to
furnish the longshoremen who constitute its regular
work force. Indeed, the relevant collective-bargain-
ing agreements obligate the stevedoring companies
to rely on these hiring halls for all of their long-
shore employees, and permit the companies to seek
labor from other sources only if the ILA cannot
supply the labor or does not want to work the
ship.

While the collective-bargaining agreements may
have permitted the use of non-ILA employees, it
was entirely predictable that such employees
would not be available during the ILA boycott.
Thus, ILA Vice President Hankard testified that in
39 years of experience he had never seen a ship un-
loaded entirely by *‘scalawags.” He further testified
that when the ILA goes on strike against a ship,
scalawags do not substitute for striking ILA long-
shoremen. In his words, “The Ship wouldn’t be
working.”

In these circumstances, the inevitable conse-
quences of the ILA boycott, which Respondents
had every reason to foresee with absolute clarity,
were that Russian goods would not be moved by
any employees in any of the ports encompassed by
the boycott, that Waterman would cease carrying
Russian cargo to the boycotted ports, and that
Allied would be forced to cease purchasing Rus-
sian wood for delivery to ports affected by the
boycott.*® Under the rationale of Safeco, Respond-
ents must be held accountable for the foreseeable
consequences of their conduct, and, regardless of
their stated intent, must be held to have induced
the boycott with an object of forcing the business

> We find it unnecessary to our determination that Respondents have
violated Sec. 8(b)(4) of the Act to pass upon the question of whether the
USSR is a person, within the meaning of that section, as defined by Sec.
2(1) of the Act. Clark, Waterman, and Allied are clearly persons within
that definition. The ILA induced and encouraged its members to refuse
to handle goods and it coerced Clark, Waterman, and Allied. The object
of this inducement, encouragement, and coercion was to force each of
the neutrals to cease handling goods emanating from Russia and to re-
quire Clark, Waterman, and Allied to cease doing business with each
other. See Grain Elevator, Flour and Feed Mill Workers, ILA, Local 418 v.
N.L.R.B., 376 F.2d 774 (D.C. Cir. 1967), and Madden v. Grain Elevator,
Flour and Feed Mill Workers, ILA, Local 418, 334 F.2d 1014 (7th Cir.
1964).
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entities involved to cease business operations
among themselves and to cease handling goods of
the USSR.*! By the same reasoning, Respondents
must be found to have coerced and restrained these
neutral parties with an object of causing them to
cease doing business with each other as well as
with the USSR. This result is particularly required
here, where Respondents’ conduct is exclusively
secondary. Thus, while Respondents’ primary dis-
pute is with the USSR, none of their activity was
undertaken directly against the USSR. Instead, Re-
spondents attempted to pressure the USSR through
those parties doing business with it—the very tactic
Section 8(b)(4) was enacted to prohibit.*°

A similar rationale was applied to these same
facts by the First Circuit ruling in Allied Interna-
tional, Inc., discussed above in section ILE. There
the court stated that:

[Tlhe ILA has chosen to carry out its goal of
protest through action-——a selective work stop-
page—which by its very nature is designed to
force at least partial cessation of business be-
tween companies with which the ILA has no
labor-related grievance. While the ILA boy-
cott may be a heartfelt act of protest against
conduct that the ILA leadership and many
ILA members find ‘“repugnant,” we cannot
accept the proposition that this negates a find-
ing that the “objective” of the boycott is one
proscribed by section 8(b)(4). Nor do we think
that this section was meant to permit any and
all union actions designed to keep union mem-
bers from “doing unconscionable work™ or to
protect their ‘““moral integrity, spiritual wel-
fare, and political convictions.” [640 F.2d at
1375.]

* * * * *®

We think that the object of a boycott, for
purposes of section 8(b)(4)(i1)(B), can be in-
ferred from the virtually inevitable results gen-
erated by it, at least when, as here, the union’s
conduct can under no reading of the facts be
characterized as “‘primary activity” protected
by the Act. [640 F.2d at 1375-76, citing Safeco,
supra.)

* See also N.L.R.B. v. Local 825. International Union of Operating En-
gineers, AFL-CIO [Burns and Roe. Inc.), 400 U.S. 297, 304-305 (1971);
N.L.R.B. v. Denver Building and Construction Trades Council. et al.
[Gould and Preisner], 341 U.S. 675 (1951); see, generally, Radio Officers’
Union of Commercial Telegraphers Union, AFL [A. H. Bull Steamsnip
Company] v. N.L.R.B., 347 U.S. 17, 45 (1954).

* Nor can Respondents be heard to argue that they have no otler
means of furthering their primary dispute than by embroiling neutral em-
ployers in it. Respondents could, for example, have picketed the Russian
embassy and Russian consular offices in various cities throughout the
United States.

The Board also used this rationale to find a vio-
lation of Section 8(b}4)(ii}(B) in virtually identical
circumstances. In Ocean Shipping, supra, the ILA
issued a press release announcing that it would not
handle cargo in ships of any owner whose vessels
were used in trade with Cuba, with whom the ILA
had a nonlabor dispute. Thereafter, the ILA issued
specific instructions to its membership that if any
specified ships arrived at any ILA port, ILA mem-
bers were “forbidden to handle them.” In Balti-
more, the ILA repeatedly refused to work on a
particular ship because it had engaged in Cuban
trade.

The Board found that the ILA had violated Sec-
tion 8(b)}(4)(i1)(B) of the Act, because the ILA’s re-
fusal to refer work gangs to the neutral ship fitting
company involved had the effect of denying the
ship fitter its customary work force.*® Under the
circumstances, the Board found that, whatever the
ILA’s ultimate object may have been in terms of
eliminating trade with Cuba, certainly “an object”
of the ILA’s conduct was to force or require the
cessation of business between the ship fitting com-
pany and the ship’s owner.

Based on the above, we find that, within the
meaning of Section 8(b)(4), Respondents have en-
gaged in, and induced and encouraged their mem-
bers to engage in, refusals in the course of their
employment by Clark to process or otherwise
handle Soviet cargoes which are owned by Allied
and destined for Boston and other ports on the At-
lantic Ocean and Gulf of Mexico. In addition, Re-
spondents have threatened, coerced, and restrained
Clark, Waterman, and Allied with a refusal to refer
Respondents’ members for unloading cargo ema-
nating from the USSR. The objects of Respond-
ents’ above-described conduct were (1) to force or
require Clark to cease doing business with Water-
man and Allied, (2) to force or require Waterman
to cease doing business with Allied, and (3) to
force or require Clark, Waterman, and Allied to
cease using, selling, handling, transporting, or oth-
erwise dealing in the products of the USSR, each
in violation of Section 8(b)}4)(i) and (ii)(B) of the
Act.

The decisions of the Supreme Court, the First
Circuit Court of Appeals, and the Board mandate a
conclusion that we assert jurisdiction in this case
and find the ILA has engaged in conduct inargua-
bly violative of Section 8(b)(4) of the Act. The
Board's assertion of jurisdiction is compelled if the
clear language of the Act placing foreign com-
merce within our jurisdiction is to have any mean-

% The Board in Ocean Shipping expressly found no merit in the 1LA"s
argument that the neutral ship fitting company could draw labor from
other sources to work on the struck ship.
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ing. Nothing in the Supreme Court’s decisions find-
ing implied limitations on our foreign commerce
jurisdiction suggests that the Board is deprived of
jurisdiction where American neutral employers are
directly and adversely affected by purely second-
ary conduct violative of Section 8(b)(4) merely be-
cause a foreign nation is involved in the dispute.
Finally, Respondents’ defenses to the alleged viola-
tion of Section 8(b)(4) pale in the face of over-
whelming evidence that the decision to boycott
Russian cargo was orchestrated and choreographed
by the ILA leadership who knew that the cessation
of business among Allied, Waterman, and Clark
was a foreseeable and inevitable consequence of
their actions and, in fact, a desired effect. Respond-
ents here engaged in exclusively secondary con-
duct—precisely the type of conduct Section 8(b)(4)
prohibits.

IV.

Having found that Respondents have engaged in
certain unfair labor practices, we shall order it to
cease and desist therefrom and take certain affirma-
tive action deemed necessary to effectuate the poli-
cies of the Act.

CONCLUSIONS OF Law

1. Allied International, Inc., Waterman Steam-
ship Lines, and John T. Clark and Son of Boston,
Inc., and each of them are employers engaged in
commerce and in operations affecting commerce
within the meaning of Section 2(2), (6), and (7) of
the Act.

2. International Longshoremen’s Association,
AFL-CIO, and Local 799, International Long-
shoremen’s Association, AFL-CIO, collectively re-
ferred to here as Respondents, and each of them,
are labor organizations within the meaning of Sec-
tion 2(5) of the Act.

3. By inducing and encouraging employees of
Clark, members of the Respondents, not to handle
and unload goods owned by Allied and transported
by Waterman, and by coercing and restraining
Allied, Waterman, and Clark, with an object of
forcing or requiring Allied, Waterman, and Clark
to cease doing business with each other, the Re-
spondents engaged in unfair labor practices affect-
ing commerce in violation of Section 8(b)(4)(i) and
(ii)(B) of the Act.

ORDER

Pursuant to Section 10(c) of the National Labor
Relations Act, as amended, the National Labor Re-
lations Board hereby orders that the Respondents,
International Longshoremen’s Association, AFL-
CIQO, and Local 799, International Longshoremen’s

Association, AFL-CIO, individually and collec-
tively, their officers, agents, and representatives,
shall:

1. Cease and desist from:

(a) Inducing or encouraging individuals em-
ployed by Clark, or any other persons engaged in
commerce, to engage in a strike or refusal in the
course of their employment to process, transport,
load, unload, or otherwise handle or work on any
goods, articles, materials, or commodities, or to
perform any services, where an object thereof is to
require Clark, Allied, and Waterman, or any other
person, to cease using, selling, handling, transport-
ing, or otherwise dealing in the products of any
other producer, processor, or manufacturer, or to
force Allied, Waterman, and Clark to cease doing
business with each other.

(b) Threatening, coercing, or restraining Allied,
Waterman, and Clark, or any other persons en-
gaged in commerce or in an industry affecting
commerce, where an object thereof is to require
the above-named persons, or any other person, to
cease using, selling, handling, transporting, or oth-
erwise dealing in the products of any other produc-
er, processor, or manufacturer, or to force Allied,
Waterman, and Clark to cease doing business with
each other.

2. Take the following affirmative action designed
to effectuate the policies of the Act:

(a) Post at its business offices and meeting halls
copies of the attached notice marked “Appen-
dix.”*” Copies of said notice, on forms provided by
the Regional Director for Region 1, after being
duly signed by Respondents’ representatives, shall
be posted by Respondents immediately upon re-
ceipt thereof, and be maintained by them for 60
consecutive days thereafter, in conspicuous places,
including all places where notices to their members
are customarily posted. Reasonable steps shall be
taken by Respondents to insure that said notices
are not altered, defaced, or covered by any other
material.

(b) Promptly after receipt of copies of said
notice from said Regional Director, return the
signed copies for posting by Allied, Waterman, and
Clark, those companies willing, at all places where
notices to their respective employees are customar-
ily posted.

(c) Notify the Regional Director for Region 1, in
writing, within 20 days from the date of this Order,

47 In the event that this Order is enforced by a Judgment of a United
States Court of Appeals, the words in the notice reading “Posted by
Order of the National Labor Relations Board™ shall read “Posted Pursu-
ant to a Judgment of the United States Court of Appeals Enforcing an
Order of the National Labor Relations Board.”
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what steps the Respondents have taken to comply
herewith.

MEMBER JENKINS, dissenting:

The Administrative Law Judge gave a careful,
scholarly, and azcurate analysis of the cases, in-
cluding the controlling Supreme Court decisions.
His dismissal of the complaint is correct, for the
reasons he stated, and I would affirm him.

APPENDIX

NoTiCE To MEMBERS
POSTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

WE WILL NOT induce or encourage individ-
uals employed by John T. Clark & Son of
Boston, Inc., or any other person engaged in
commerce or in an industry affecting com-
merce to engage in a strike or refusal in the
course of their employment to process, trans-
port, load, unload, or otherwise handle or
work on any goods, articles, materials, or com-
modities, or to perform any services, where
the object thereof is to require John T. Clark
& Son of Boston, Inc., Allied International,
Inc.,, Waterman Steamship Lines, or any other
person, to cease using, selling, handling, trans-
porting, or otherwise dealing in the products
of any other producer, processor, or manufac-
turer, or to force Allied International, Inc.,
Waterman Steamship Lines, and John T. Clark
& Son of Boston, Inc., to cease doing business
with each other.

WE WILL NOT threaten, coerce, or restrain
Allied International, Inc., Waterman Steam-
ship Lines, or John T. Clark & Son of Boston,
Inc., or any other persons engaged in com-
merce, or in an industry affecting commerce,
where the object thereof is to require the
above-named persons, or any other person, to
cease using, selling, handling, transporting, or
otherwise dealing in the products of any other
producer, processor, or manufacturer, or to
force Allied International, Inc., Waterman
Steamship Lines, and John T. Clark & Son of
Boston, Inc., to cease doing business with each
other.

INTERNATIONAL LONGSHOREMEN'S
ASSOCIATION, AFL-CIO

LocAL 799, INTERNATIONAL LONG-
SHOREMEN’S ASSOCIATION, AFL-CIO

DECISION

STATEMENT OF THE CASE

BERNARD RIES, Administrative Law Judge: This
matter was heard before me in Boston, Massachusetts, on
August 27-28, 1980. It has two companion cases: Inter-
national Longshoremen’s Association, AFL-ClO, er al.
(Occidental Chemical Company), Cases 10-CC-1141-1
and -4, and International Longshoremen’s Association,
AFL-CIQO, er al. (Kansas Farm Bureau, American Farm
Bureau Federation, Texas Farm Bureau), Cases 23-CC-
762-1, -4, 23-CC-763-1, -4, and 23-CC-764-1, -4,
which were heard by me respectively, on September 4-
5, 1980, in Savannah, Georgia, and on October 27-28,
1980, in Houston, Texas.

The complaints in the three cases have a common
theme—that Respondent International and various of its
locals violated Section 8(b)(4)(i) and (iiXB) of the Act by
announcing and implementing a boycott of Russian ships
and cargo in the early part of 1980. Separate hearings
were conducted, however, with the Charging Parties in
each case confining their participation to the proceeding
to which their charges had given rise. No motion having
been made that the cases be consolidated for purposes of
decision,' and since each of the Charging Parties has
played a role in only the case of particular interest to it,
I shall issue separate decisions in each case. Because of
the commonality of many facts and issues in the three
cases, reference will be made occasionally to arguments
and circumstances in cases other than the present one.

Briefs were received from the parties in all three cases
on or about January 9, 1981. On the basis of the record
made at the hearing,? my recollection of the demeanor of
the witnesses, and the briefs, I make the following find-
ings of fact, conclusions of law, and recommendation.

1. THE ISSUES

On January 9, 1980,% 2 weeks after the invasion of Af-
ghanistan by the Union of Soviet Socialist Republics, Re-
spondent International President Thomas W. Gleason
made the following public statement:

In response to overwhelming demands by the rank
and file members of the Union, the leadership of
ILA today ordered immediate suspension in han-
dling all Russian ships and all Russian cargoes in
ports from Maine to Texas and Puerto Rico where
ILA workers are employed.

This order is effective across the board on all ves-
sels and all cargoes. Grain and other foods as well
as high valued general freight. However, any Rus-
sian ship now in process of loading or discharging
at a waterfront will be worked until completion.

' Prior to the hearings, Respondents had moved that the three com-
plaints be consolidated for hearing. Oppositions filed by the General
Counsel and all the Charging Parties led the Associate Chief Administra-
tive Law Judge to deny the motion.

? Certain errors in the transeript are hereby noted and corrected.

* All dates hereafter refer to 1980.
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The reason for this action should be apparent in
light of international events that have affected rela-
tions between the U.S. and Soviet Union.

However, the decision by the Union was made nec-
essary by the demands of the workers.

It is their will to refuse to work Russsian vessels
and Russian cargoes under present conditions in the
world.

People are upset and they refuse to continue the
business as usual policy as long as the Russians
insist on being international bully boys. It is a deci-
sion in which the Union leadership concurs.

The present complaint alleges that on or about Janu-
ary 9 President Gleason informed Charging Party Allied
by telephone that the International would not unload the
cargo of a ship carrying Russian goods at any United
States port other than the port of Boston. It further al-
leges that on or about March 12, Respondent Local 799,
through *its agent, Edward Connolly, informed Allied
that it would not unload any cargo arriving from the
USSR and that until further notice to the contrary was
received from Respondent International, the Russian
boycott would continue. It is further alleged that on or
about March 25, Respondent International, by agents
William Hankard and William McNamara, informed
Allied that it would not unload any of Allied’s cargoes
originating in the USSR and that the boycott of such
goods would continue until further notice from Respond-
ent International. The conclusion of the complaint is that
by the foregoing conduct, Respondents have induced
and encouraged individuals employed by, or to be em-
ployed by, various secondary employers to engage in
strikes or refusals to handle goods or commodities and
have thereby threatened, coerced, and restrained various
secondary employers with an object of forcing the sec-
ondary employers to cease handling the products of, or
doing business with, the Charging Party and other per-
sons, and of forcing the Charging Party and other em-
ployers to cease doing business with the USSR, or with
other persons, all in violation of Section 8(b)(4)(i) and
(1i)(B) of the Act.?

* The cited provisions state, in relevant part:
It shall be an unfair labor practice for a labor organization or its
agents—

* * * * *

(4Xi) to engage in, or to induce or encourage any individual em-
ployed by any person engaged in commerce or in an industry affect-
ing commerce to engage in, a strike or a refusal in the course of his
employment to use, manufacture, process, transport, or otherwise
handle or work on any goods, articles, materials, or commodities or
to perform any services; or (ii) to threaten, coerce, or restrain any
person engaged in commerce or in an industry affecting commerce,
where in either case an object thereof is:

. * . * .

(B) forcing or requiring any person to cease using, selling, han-
dling, transporting, or otherwise dealing in the products of any
other producer, processor, or manufacturer, or to cease doing
business with any other person . . . . Provided, That nothing con-
tained in this clause (B) shall be construed to make unlawful,

1. FINDINGS OF FACT

Charging Party Allied International engages in the im-
portation and sale of wood products. Most of the wood
imported by Allied is from the USSR; in 1979, Allied
purchased Russian wood valued at some $25 million.
The principal port of embarkation for the shipment of
Russian wood in Lenigrad, and the wood is regularly
transported from that location to six American ports, in-
cluding Boston.

Allied contracts with Waterman Steamship Lines, a
New York corporation, to perform the carriage of Rus-
sian wood to the United States. Waterman employs three
vessels of United States registry, the Walton, the Middle-
ton, and the Jefferson, to transport the Russian wood to
America; these three ships spend about three-fourths of
their working life carrying goods from Russia to the
United States.

Waterman contracts with the Boston firm of Peabody
& Lane, Inc., as the ship’s agent for its vessels in that
port. The stevedoring company employed by Waterman
to unload ships in Boston is John T. Clark & Son of
Boston, Inc. Clark is a member of the Boston Shipping
Association, an employer organization which represents
the four stevedoring companies in the port of Boston and
which is party to a collective-bargaining agreement with
Respondents International, Local 799, and two other
ILA locals.

The bargaining agreement makes provision for the es-
tablishment of a hiring hall from which Clark obtains its
longshore employees. The hiring hall has organized 12
permanent gangs used to load and unload ships, each
gang consists of 20 men. When a gang is incomplete,
other individuals may be called to fill in the vacancies.
According to John Murphy, an official of the Boston
Shipping Association, in the course of a month, perhaps
five fill-in employees per day are required. Some of the
employees so used are nonunion employees (‘“‘scala-
wags”). While Murphy testified that he has seen as many
as 25 nonunion employees present in the hall at one time,
he has never heard of an entire gang composed of non-
union individuals. William Hankard, an international vice
president of Respondent, also testified that in his 39 years
of experience, he has never seen a ship unloaded by an
entirely nonunion gang. Murphy testified that certain of
the jobs, such as operation of the sling and the winch,
are “very specialized” and require experience; Hankard
said that while he has seen nonunion employees operat-
ing such equipment as forklifts and automobiles, he has
not witnessed them operating other kinds of equipment
on the docks.?

On January 9, the day on which President Gleason
issued his public statement, the Walton arrived in Boston
and began discharging a portion of its cargo of Russian
wood.® Reacting to Gleason’s announcement, Edward

where not otherwise unlawful, any primary sirike or primary pick-
eting . . . .
> Art. 18 of the bargaining agreement provides, in part, “Exiradock
labor may be utilized to fill-out incomplete gangs working at that termi-
nal and/or pier when no additional men required by the Employer are
available at the Hiring Hall.”
® The remainder of the cargo was destined for Wilmington, North
Carolina, Charleston, and Houston.
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Gildea, president of Allied, and Morton Waldfogel, Al-
lied’s treasurer, placed a telephone call to Gleason to ask
him if he would permit the Walton to finish unloading in
Boston and then to complete its schedule at the other
three ports. Both Gildea and Waldfogel testified, without
contradiction, that Gleason said that “he had to draw a
line some place” and that while the Boston unloading
would be completed, the Walron could be discharged at
no other port.” The following day, Waterman canceled
the Walton’s visit to the other three ports and, instead,
discharged the remaining wood in Boston.

Due to the apprehension of Allied and Waterman that
longshoremen would not unload Russian wood in any
American ports, the Middleton, which was to arrive with
a shipment of wood from Leningrad in late January, was
diverted to Montreal, where it eventually unloaded its
cargo; and the Jefferson, which was in Leningrad, appar-
ently was forced to leave without carrying freight. In
late January, because of the attendant uncertainties,
Allied and the Russian agency with which it contracts
renegotiated their agreements and reduced Allied’s pur-
chases of wood by a value of some $16 million.

Allied President Gildea testified, without controver-
sion, that on March 12 he called Edward Connolly, a
business agent for Respondent Local 799, to determine
whether anything had changed with regard to unloading
a ship carrying Russian wood in Boston.® Connolly said
that he knew of no change and that if there was to be
any, it would have to come from International Vice
President Hankard. Connolly also stated that Hankard
would have to check with President Gleason to ascertain
whether ships could be handled in Boston.

John Kaires, a vice president of Allied, testified that
he and others met on March 25 with Hankard and Wil-
liam McNamara, another vice president of the Interna-
tional Union. According to Kaires, when Hankard was
asked whether the Union would handle Russian cargo in
Boston, Hankard replied that the Union’s position had
not changed, but that he would discuss with Gleason at a
meeting scheduled to be held the following day in New
York “the matter of the possibilities of handling Russian
cargo in the port of Boston.” Kaires stated that Hankard
also said that “the local stevedores did what they were
told to do.” Hankard testified, and Kaires on rebuttal
“absolutely” denied, that in his discussion with Kaires he
had referred only to attempting to ascertain in New
York whether there had been a change in the desires of
the “rank and file” members about the boycott; he did
not recall mentioning Gleason to Kaires. It is my belief,
based on my impression of the witnesses and the circum-
stances, that Kaires’ version of the conversation was
closer to the truth.

It appears that, as of the date of hearing, Allied had
been unable to transport Russian wood directly to the
United States as a result of the bovcott. Apparently, Wa-
terman was only willing to transport cargo from Russia
to Canada since the January events.

7 It should be noted that, on cross-examination, Gildea testified that
Gleason attributed the boycott decision to *the rank and file.”

® The U.S. District Court for the Southern District of Georgia had, on
March 4, issued an injunction against the ILLA boycott in the ports of Sa-
vannah and Brunswick.

Respondents attempted here, as in the companion
cases, to demonstrate that nonunion labor might have
been obtained to work the Russian cargo. It seems fairly
evident from the testimony that any such effort would
have been unavailing. I doubt that a fully trained gang of
20 nonunion employees could have been found to unload
the Walton or the other vessels. 1 further note that even
though Hankard testified that “employers have worked
ships in the port of Boston when we've been on strike,”
he also testified that ‘‘scalawags™ do not work ships
when there is a strike going on because “the ship
wouldn’t be working.”

Respondents undertook at the hearing the bootless task
of establishing that Gleason's January 9 statement was
merely advisory, and, on brief, they attack “General
Counsel's attempt to characterize President Gleason's
statement as an ‘order.” Since Gleason himself used that
word twice in his announcement, and since he even de-
fined the breadth of his directive to provide that loading
or discharging currently being done *“will be worked
until completion,” General Counsel’s characterization
hardly seems ill-founded. Plainly, Gleason intended the
statement to be binding on members of the Union; plain-
ly, Gleason intended that they understand it to be obliga-
tory; and plainly, the union officials who testified so un-
derstood it.

There is little support here, as in the other cases, for
the related claim that Gleason's directive merely ex-
pressed the overwhelming desire of the membership.
Hankard did testify, without contradiction, that only a
few hours before Gleason’s announcement on January 9,
he received a call that longshoremen working a ship at
Castle Island wanted to leave work because of the Rus-
sian cargo they were handling. Hankard said that he
went to the ship and quelled the rebellion, and the men
continued to perform their work. He also testified, how-
ever, that prior to Gleason’s statement, he had received
no indication of a groundswell for a Russian boycott
from any of the eight ports under his jurisdiction. Glea-
son did not appear in any of these hearings to give testi-
mony about a flood of sentiment pouring in on him from
ILA members throughout the nation, and am inclined to
believe that he was not so inundated.®

I11. JURISDICTION

At the threshold, Respondents interpose a challenge to
the assertion of Board jurisdiction in these cases. Relying

° As set out hereafter, 1 have concluded that the complaints in all three
companion cases should be dismissed for want of jurisdiction. I shall in-
clude the legal discussion on this point only in the instant decision. Be-
cause the relevant facts of the other two cases differ somewhat from the
present factual setting, I note that in Occidental Chemical Company, the
evidence showed that in Savannah, in the aftermath of President Glea-
son’s directive, an ILA local president confirmed that his local would not
handle a foreign flag ship carrying Russian ammonia purchased by Occi-
dental, and a similar incident occurred in Brunswick, where another ILA
local president refused 1o furnish longshoremen for a vessel, perhaps Brit-
ish-owned and perhaps under Liberian registry, bringing Russian potash
bought by Occidental; and in Kansas Farm Bureau, the testimony estab-
lished that in Houston, the residents of two ILA locals indicated that
they would not supply longshoremen so that a Russian-chartered Belgian
ship could load grain being purchased by the USSR from an American
grain dealer.
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on a line of opinions issued by the Supreme Court be-
tween 1957 and 1974, Respondents contend that the pres-
ent disputes are not in “commerce” and are therefore
beyond the jurisdictional reach of the Labor Board. That
the issue presented is a difficult one and that Respond-
ents’ contention is respectable can hardly be gainsaid;
only recently, faced with the same claim arising out of
this very controversy, the Court of Appeals for the Fifth
Circuit, construing the Supreme Court precedents, has
concluded that the Board is without jurisdiction of this
matter, and a divided panel of the Court of Appeals for
the First Circuit has effectively held to the contrary. In
these circumstances, it is appropriate to consider in some
detail the Supreme Court authorities whose contours are
thus drawn into question.

A. The Supreme Court Cases

The line began with Benz, et al. v. Compania Naviero
Hidalgo, S. A., 353 U.S. 138 (1957). A foreign-owned
ship, sailing under a foreign flag, was struck by its for-
eign-national crew while temporarily in the harbor at
Portland, Oregon. Three American unions picketed in
support of the crew. The shipowner filed under state law
for injunctive relief and damages against the unions. The
issue presented to the Supreme Court was whether the
Labor Management Relations Act preempted the field so
as to leave the trial court without jurisdiction.

The Supreme Court concluded, after review of the
legislative history of the Act, that Congress was con-
cerned only with “industrial strife between American
employers and employees.” Deducing that Congress had
no specific intention to make the Act applicable to other
than domestic disputes, the Court stated in Benz, 353
U.S. at 146:

The seamen agreed in Germany to work on the for-
eign ship under British articles. We cannot read into
the Labor Management Relations Act an intent to
change the contractual provisions made by these
parties. For us to run interference in such a delicate
field of international relations there must be present
the affirmative intention of the Congress clearly ex-
pressed.

The effect of the ruling was to uphold the award of
damages by the lower court under Oregon law against
representatives of the unions.

Six years later, the Court decided McCulloch'® and
Incres.’' In McCulloch, the Supreme Court rebuffed an
effort by the Board to hold a representation election
among the seamen on certain Honduran-flag vessels
which had points of contact with the United States, in-
cluding ultimate ownership by an American company.
The Court adhered to its belief earlier expressed in Benz
that Congress had failed to give any indication that the
Act contemplated Board jurisdication over ‘‘maritime
operations of foreign-flag ships employing alien seamen.”
It noted, in addition, the established rule of international

' McCulloch v. Sociedad Nacional de Marineros de Honduras [United
Fruit Co.], 372 U.S. 10 (1963).

' Incres Steam Ship Co. v. International Maritime Workers Union, 372
U.S. 24 (1963).

law that the law of the flag state ordinarily governs the
internal affairs of the ship; and that, in the case before it,
the employees were already represented by another
union certified under Honduran law. The Court raised
the possibility that sanctioning Board jurisdiction might
lead the Board to inquire into the “internal discipline and
order of all foreign vessels calling at American ports,”
which activity “would raise considerable disturbance not
only in the field of maritime law but in our international
relations as well.”” It further foresaw ‘‘questions of such
international import [that] would remain as to invite re-
taliatory action from other nations as well as Honduras.”
The Court concluded, as it had in Benz, that it would not
divine that Congress had in fact exercised such authority
in this “delicate field of international relations . . . [with-
out] the affirmative intention of the Congress clearly ex-
pressed.”

In Incres, an American union attempted to organize
foreign seamen on two foreign-owned, and foreign-flag,
ships. They picketed the ships, and the foreign ship-
owner brought an action in the New York courts for
damages and injunctive relief. The New York Court of
Appeals held that state court jurisdiction was preempted.
The Supreme Court reversed, applying the holding of
McCulloch that “the Act had no application to the oper-
ations of foreign-flag ships employing alien crews,” and
for the first time linking this construction of the Act to
the statutory provisions which define the terms “‘com-
merce” and “‘affecting commerce.”!? In the instant case,
said the Court, “[Tlhe IMWU’s activities are directly re-
lated to Incres’ employer-employee relationship, since
the very purpose of those activities was the organization
of alien seamen on Incres’ vessels.” The holding below
was vacated so that the New York courts might assert
jurisdiction.

International Longshoremen’s Local 1416, AFL-CIO v.
Ariadne Shipping Co., et al., 397 U.S. 195 (1970), was the
next Supreme Court case construing the Benz doctrine
and the only one thus far to hold that the Act affords
preemptive jurisdiction over activities relating to a for-
eign-flag vessel. The case involved two foreign-owned,
foreign-flag cruise ships which operated between Florida
ports and the Carribean. When the ships were in Ameri-
can ports, they engaged some American longshoremen to
do loading work. An American union picketed the ves-
sels with placards protesting that the longshore work
was being done under substandard wage conditions. The

2 Sec. 10(a) provides that the Board is empowered to prevent any
person from engaging in any unfair labor practice “affecting commerce.”
Sec. 2(6) states:

The term “commerce™ means trade, traffic, commerce, transporta-
tion, or communication among the several States, or between the
District of Columbia or any Territory of the United States and any
State or other Territory, or between any foreign country and any
State, Territory, or the District of Columbia, or within the District
of Columbia or any Territory, or between points in the same State
but through any other State or any Territory or the District of Co-
lumbia or any foreign country.

Sec. 2(7) provides:

The term “affecting commerce™ means in commerce, or burdening
or obstructing commerce or the free flow of commerce, or having
led or tending to lead to a labor dispute burdening or obstructing
commerce or the free flow of commerce.
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Florida courts granted injunctive relief to the foreign
shipowners.

The Supreme Court thought that this case differed suf-
ficiently from the ones previously decided so as to
permit a conclusion that Congress would have desired
that the Board assert jurisdiction in these circumstances.
This was not a situation in which Board regulation of the
aspect of labor relations in question would necessitate in-
quiry into the “internal discipline and order™ of a foreign
vessel which might “raise considerable disturbance not
only in the field of maritime law but in our international
relations as well.” Unlike the prior three cases, invoca-
tion of Board jurisdiction in Ariadne would not likely
provoke ‘“vigorous protests from foreign governments
and . . . international problems for our government,” or
“invite retaliatory action from other nations.” Nor was
there any showing that such assertion of jurisdiction
would depart from “the well-established rule of interna-
tional law that the law of the flag state ordinarily gov-
erns the internal affairs of a ship.” The Court, holding
that the “longshore activities of such American resi-
dents” were not within the exempted area marked out by
Benz and its progeny, stated:

[Tlhis dispute centers on the wages to be paid
American residents, who were employed by each
foreign ship not to serve as members of its crew but
rather to do casual longshore work. There is no evi-
dence that these occasional workers were involved
in any internal affairs of either ship which would be
governed by foreign law. They were American resi-
dents, hired to work exclusively on American docks
as longshoremen, not as seamen on respondents’
vessels.

Concluding that “application of United States law to
resolve a dispute over the wages paid the men for their
longshore work, accordingly, would have threatened no
interference in the internal affairs of foreign flag ships
likely to lead to conflict with foreign or international
law, *“the Court held that “these longshore operations
were in ‘commerce’ within the meaning of” the Act and
that, since the picketing was arguably protected by the
Act, Florida law was accordingly preempted.

Four years later, in 1974, the Court decided Windward
Shipping (London) Ltd., et al. v. American Radio Associ-
ation, AFL-CIO, et al., 415 U.S. 104 (1974). In that case,
several American maritime unions, concerned about the
loss of jobs available to their members, agreed to take
collective action against foreign vessels which they per-
ceived as a principal cause of the situation. They picket-
ed two foreign-owned vessels in Houston with signs call-
ing attention to the substandard wages paid to the for-
eign crews and the consequent plight of American
seamen.'® The effect of the picketing was to cause long-

'3 The signs read (Windward. 415 U.S. at 107):
The Wages and Benefits Paid Seamen Aboard The Vessel Theomana
[Northwind} Are Substandard To Those of American Seamen. This
Results In Extreme Damage To Our Wage Standards And Loss Of
Our Jobs. Please Do Not Patronize This Vessel. Help The American
Seamen. We Have No Dispute With Any Other Vessel On This Site.

shoremen and other port workers to refuse to cross the
picket lines. The shipowner sought injunctive relief in a
Texas court. The Texas Court of Appeals held that the
picketing did not interfere with the “‘maritime operations
of foreign-flag ships” under the McCulloch standard, and
that the activity was arguably protected under Section 7
of the NLRA,; accordingly, that court denied the request
for injunction.

In reviewing Benz in Windward, the Supreme Court at-
tributed its result not only to the *clear Congressional
purpose to apply the LMRA only to American workers
and employers,” but also to reluctance on the part of the
Court “to intrude domestic labor law willynilly into the
complex of consideration affecting foreign trade.” It fur-
ther characterized Benz and the other cases which had
denied jurisdiction to the Labor Board as recognition
that “Congress, when it used the words ‘in commerce’ in
the Labor Management Relations Act, simply did not
intend that Act to erase longstanding principles of
comity and accommodation in international maritime
trade.” The Court went on to acknowledge that the
picketing activities in the case before it did not involve
the “inescapable intrusion” into the affairs of foreign
ships that was present in Benz and Incres, since neither
the representation of the foreign crews nor support for
such crews in their own wage disputes was implicated.
However, the Court said, “[Those cases do not purport
to fully delineate the threshold of interference with the
maritime operations of foreign vessels which makes the
LMRA inapplicable.” In explaining why that threshold
was crossed on the facts before it, the Court stated in
Windward, 415 U.S. at 114-115:

The picket signs utilized at the docks where the
North Wind and Theomana were tied up protested
the wages paid to foreign seamen who were em-
ployed by foreign shipowners under contracts made
outside the United States. At the very least, the
pickets must have hoped to exert sufficient pressure
so that foreign vessels would be forced to raise their
operating costs to levels comparable to those of
American shippers, either because of lost cargo re-
sulting from the longshoremen's refusal to load or
unload the vessels, or because of wage increases
awarded as a virtual self-imposed tariff to regain
entry to American ports. Such a large-scale increase
in operating costs would have more than a negligi-
ble impact on the “maritime operations” of these
foreign ships, and the effect would be by no means
limited to costs incurred while in American ports.
Unlike Ariadne, the protest here could not be ac-
commodated by a wage decision on the part of the
shipowners which would affect only wages paid
within this country.

In this situation, the foreign vessels' lot is not a
happy one. A decision by the foreign owners to
raise foreign seamen's wages to a level mollifying
the American pickets would have the most signifi-
cant and far-reaching effect on the maritime oper-
ations of these ships throughout the world. A deci-
sion to boycott American ports in order to avoid
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the difficulties induced by the picketing would be
detrimental not only to the private balance sheets of
the foreign shipowners but to citizenry of a country
as dependent on goods carried in foreign bottoms as
is ours. Retaliatory action against American vessels
in foreign ports might likewise be considered, but
the employment of such tactics would probably ex-
acerbate and broaden the present dispute. Virtually
none of the predictable responses of a foreign ship-
owner to picketing of this type, therefore, would be
limited to the sort of wage-cost decision benefiting
American workingmen which the LMRA was de-
signed to regulate. This case, therefore, falls under
Benz rather than Ariadne.

Justice Brennan, joined by Justices Douglas and Mar-
shall, dissented. The dissent construed the majority opin-
ion as holding that the Act did not apply simply ‘‘be-
cause the economic impact upon foreign shipping from re-
spondents’ picketing might severely disrupt the maritime
operations of foreign vessels,” and the dissent contended
that in fact the prior cases rested squarely upon quite dif-
ferent, and more limited, criteria—that Congress would
have disapproved exercise of jurisdiction only over those
cases which allowed “Board cognizance of a dispute
[which] will necessarily involve Board inquiry into the
labor relations between foreign crews and foreign ves-
sels.” Justice Brennan argued that, under the precedents,
the only appropriate issue is whether “NLRB cognizance
of respondents’ picketing would require that the Board
‘inquire into the internal discipline and order’ of foreign
vessels,” and that, under such a test, Ariadne would
apply here. He also believed that the question of whether
the dispute could be accommodated *‘by a wage decision
on the part of the shipowners which would affect only
wages paid within this country” was irrelevant because
the picketing was not in fact “directed at forcing the
shipowner to make that or any other accommodation
that could be characterized as interference with relations
between crew and shipowners. Respondents’ target is to
persuade shippers not to patronize foreign vessels, and
respondents have no concern with the form of the ship-
owner’s response that makes their efforts succeed.” Jus-
tice Brennan went on to point out that the unions’ effort
to foster use of domestic shipping was entirely consistent
with national policies in the maritime field and found it
most unlikely that Congress was satisfied to allow the
States to resolve the problem, saying, “It is inconceiv-
able that Congress meant to leave regulation of activity
in this area of predominantly national concern to dispa-
rate state laws reflecting parochial interests.”

Later in 1974, the Court was again confronted with a
legal issue arising out of the same picketing campaign
which had resulted in the Windward decision. In Ameri-
can Radio Assn., AFL-CIO, et al. v. Mobile Steamship
Assn., Inc., et al., 419 U.S, 215 (1974), the unions which
had participated in the picketing in the Windward case
engaged in similar conduct at another port, directed
against another foreign ship. The legal posture of the
case, however, was different. Whereas in Windward the
plaintiff in the Texas court had been the shipowner, in
Mobile the plaintiffs seeking an injunction in the Alabama

court were the stevedoring companies which had desired
to service the picketed ships and the shippers who had
wished to have their crops loaded onto it. In Windward,
the petitioning unions, seeking to assert Federal preemp-
tion, had contended that their Houston picketing was
protected under Section 7 of the Act. The same unions
contended in Mobile that, with respect to the effect of
their conduct on the stevedores and the shippers, such
conduct arguably constituted a secondary boycott pro-
hibited by Section 8(b)}(4) of the Act. The unions at-
tempted, in other words, to persuade the Court that an
independent controversy existed between them and the
stevedoring and shipping companies which was subject
to the jurisdiction of the Board, despite the fact that the
dispute between the unions and the shipowner was not.

The Court majority found anomalous the claim that a
state court might have jurisdiction over a complaint filed
by a foreign shipowner but would be ousted of jurisdic-
tion when the stevedore with whom the shipowner
would have dealt itself sought an injunction against the
union for conduct arising out of the same dispute. The
majority did not “believe . . . that the line of cases com-
mencing with Benz and culminating in Windward permit
such a bifurcated view of the effects of a single group of
pickets at a single site.”

The majority noted its previous reference in Windward
to the effect of the picketing on secondary employers
(“lost cargo resulting from the longshoremen’s refusal to
load or unload the vessels”) and the recognition there
that the effect of picketing on the *“‘maritime operation of
foreign ships”™ would be produced in large part by the re-
fusal of the American workmen employed by domestic
stevedoring companies to cross the picket line in order
to load and unload cargo. Such a conclusion, the Court
stated in Mobile, “‘inevitably flows from the fact that the
response of the employees of the American stevedores
was a crucial part of the mechanism by which the mari-
time operations of the foreign ships were to be affected.”
It followed, therefore, that “the fact that the jurisdiction
of the state courts in this case is invoked by stevedores
and shippers does not convert into ‘commerce’ activities
which plainly were not such in Windward.” In summary,
the Court, Mobile, 419 U.S. at 228, concluded:

Here, neither the farmer seeking to ship his soy-
beans, the stevedores who contracted to unload the
cargo of the foreign-flag vessel, nor the longshore-
men whom the stevedores employed to carry out
this undertaking, were for these purposes engaged
in or affecting commerce within the purview of the
National Labor Relations Act. Therefore the peti-
tioners’ picketing did not ever “arguably” violate §
8(b)4)(B) of the Act. Since Congress did not intend
to strain through the filament of the NLRA picket-
ing activities which so directly affect the maritime
operations of foreign vessels, we hold that the Ala-
bama courts were competent to apply their own
law . . ..

Three members of the Court joined Justice Stewart in
dissent. In the view of the dissenters, a substantial differ-
ence existed between the issue of “jurisdiction over a dis-
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pute between the owners of foreign-flag vessels and
American maritime unions’ (Windward) and “whether
state courts have jurisdiction over a complaint by an as-
sociation of American stevedoring companies that sec-
ondary pressure caused by the picketing of American
maritime unions constituted a wrongful interference with
the American companies’ right to carry on their lawful
business.” The gravamen of the latter complaint, argued
the dissent, “is precisely the type of concerted activity
made subject to Board regulation by § 8(b)(4)(B) of the
LMRA. . . . If, as in Ariadne, supra, it was true that
the longshoremen serving foreign-flag vessels are indeed
in “commerce,” and thus subject to the regulatory power
of the Board, their employers must similarly be “engaged
in commerce or in an industry affecting commerce”
within the meaning of Section 8(b)(4)(B). On the assump-
tion that the majority of the Court would allow the
Board to exercise jurisdiction over the secondary aspect
of the case had the unions been involved in a primary
dispute with American-flag shipowners, Justice Stewart
found anomalous that the B8(b)(4)}B) jurisdictional re-
quirement should depend “entirely on whether in a par-
ticular case a primary labor dispute to which the steve-
doring company was not privy was between an Ameri-
can union and an American-flag shipowner or an Ameri-
can union and a foreign-flag shipowner.”

The dissent perceived no considerations of comity, no
intrusion of domestic labor law into foreign trade, and no
thrusting of the Labor Board into the delicate field of in-
ternational relations, by holding that the Board had ex-
clusive jurisdiction over the alleged secondary conduct
in the case at hand: “Certainly a Board decision that sec-
ondary pressure violated Section 8(b)(4)(B) would not
risk interference with international maritime trade. Nor
would a decision that the secondary pressure did not vio-
late Section 8(b)(4)}(B) endanger the foreign-flag ship-
owners’ interests in preserving the integrity of their mari-
time operations from the impact of the unions’ picketing.
These interests are fully protected under Windward Ship-
ping by permitting the foreign shipowner to seek an in-
junction in state court.”

In arguing that the primary and secondary aspects of
the unions’ conduct were legally separable for purposes
of jurisdiction, Justice Stewart noted that the only two
courts of appeals that appeared to have addressed the
question “have also sustained Board jurisdiction over
secondary disputes involving American employers and
unions despite the fact that the primary dispute involved
foreign-flag vessels,” citing Ross M. Madden v. Grain
Elevator, Flour and Feed Mill Workers, International
Longshoremen Association, Local 418, AFL-CIO, 334 F.2d
1014 (7th Cir. 1964), and Grain Elevator, Flour and Feed
Mill Workers, International Longshoremen Association,
Local 418, AFL-CIO v. N.L.R.B., 376 F.2d 774 (D.C.
Cir. 1967). Those two cases arose out of the same con-
troversy. A Canadian union was involved in a labor dis-
pute with a Canadian shipping company. In order to sup-
port the Canadian union in that dispute, an American
union which represented employees of an American
grain shipper induced its members at an American port
to cease loading the American employer’s grain onto
ships owned by the Canadian employer. In both cases,

the courts of appeal tersely rejected the contention that
the Board, by virtue of Benz and Incres, lacked jurisdic-
tion over the American union’s conduct in this country.
In Madden the court stated succinctly (334 F.2d at 1019):

[N]o attempt is being made to regulate or to apply
the Act to the “internal management or affairs” of
the Upper Lakes ships; the injunction does not reg-
ulate the internal affairs of its ship. No conflict be-
tween American and Canadian policies can result
from halting an illegal secondary boycott in this
country, directed against an American employer by
an American labor organization and involving em-
ployees working in a domestic plant of the Ameri-
can employer.

In evident response to the citation of the Grain Worker
cases by the Mobile dissent, the Mobile majority append-
ed the following footnote to its textual conclusion that
“[t}he fact that the jurisdiction of the state courts in this
case is invoked by stevedores and shippers does not con-
vert into ‘commerce’ activities which plainly were not
such in Windward.” (419 U.S. at 215, fn.10):

In so holding, we need cast no doubt on those
cases which hold that the Board has jurisdiction
under § 8(b)(4) of domestic secondary activities
which are in commerce, even though the primary
employer is located outside the United States. See
[the Grain Workers cases.]

B. Discussion

In assessing the applicability of the Benz-Mobile doc-
trine to the instant boycott, two discrete questions may
require decision. The first issue is the reach of the Benz-
Windward line—what are its metes and bounds, what are
the pertinent criteria in testing whether union conduct is
not in ‘‘commerce” so as to deprive the Labor Board of
jurisdiction over it. The second question which would
arise, in the event of a conclusion that the “primary” dis-
pute here might be considered, under the theories pro-
pounded in Benz-Windward, beyond the Board's supervi-
sory power, is whether the dispute may nonetheless be
subject to Board regulation because of its secondary
character, being, it is argued, less like Mobile than like
the Grain Workers cases apparently approved by the
Mobile Court.

It should be noted that from the point of view of the
Respondents and the Charging Parties, the real, practi-
cal, essential issue appears to be a narrow one: the choice
of forum in which relief will be sought. As the cases re-
viewed above indicate, a holding that the Board is with-
out jurisdiction leaves those parties which feel aggrieved
by the respondents’ conduct the alternative of pursuing
state court remedies; the cases also suggest that state law
may often be more hospitable to claims against unions
than the NLRA would be. However, although the prag-
matic stakes in the present cases may not be as conse-
quential as are considerable litigation to which the dis-
pute has given rise might suggest, the proper application
of the Supreme Court doctrine is an analytical challenge
of the first water.
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1. The applicability of Benz-Windward (without
regard to Mobile)

Long before Benz, it had been accepted that Congress
is capable of applying American law to foreign ships vol-
untarily entering American territorial limits. Wildenhus's
Case, 120 U.S. 1 (1887). Furthermore, it has been said
that the ‘*commerce’ jurisdiction of the Labor Board is a
broad grant by Congress of “the full sweep of its consti-
tutional authority.”™ Polish National Alliance of the United
States of North America v. N.L.R.B., 322 U.S. 643, 647
(1944). The question in the foreign-flag cases has always
been whether it may nonetheless fairly be inferred that
Congress, for considerations of national and international
importance, intended to impose limitations on the
Board’s jurisdiction in particular circumstances.

The first cases in this line were much of a piece. It
may reasonably be said that Benz, Incres, and McCulloch
all concerned efforts by American unions to involve
themselves in the labor relations of foreign vessels, with
no apparent resultant benefit to American workingmen.
The Supreme Court was of the view that, in the absence
of any expression of affirmative intention, it was inappro-
priate for the Court to conclude that Congress desired
the Court “to run interference in such a delicate field of
international relations™ “where the possibilities of inter-
national discord are so evident and retaliative action so
certain.” Benz, 353 U.S. at 147."*

In Windward, however, the doctrine seemed to take a
new tack. Justice Brennan argued in dissent that while
the earlier cases had refused to permit *“‘Board cogni-
zance of a dispute [which] will necessarily involve Board
inquiry into the labor relations between foreign crews and
foreign vessels,” the majority view in Windward was
withholding Board jurisdiction because the economic
impact upon foreign shipping from respondents’ picketing
might severely disrupt the maritime operations of foreign
vessels.” 415 U.S. at 118. The Windward majority seemed
to agree that it was engaging in an expansion of the prior
cases, conceding that the picketing before it did not “in-
volve the inescapable intrusion into the affairs of foreign
ships that was present in Benz and Incres,” but holding
that those cases “do not purport to fully delineate the
threshold of interference with the maritime operations of
foreign vessels which makes the LMRA inapplicable.”
Id at 114.15

' The repeatedly expressed fear in these cases of disrupting interna-
tional relations and offending principles of comity does not specifically
deal with two factors which seem to make these concerns less threaten-
ing. One is that, in all of the cases except McCulloch, the only apparent
role which the Board might have played, on the facts in each case,
would have been the potential issuance or withholding of an injunction
against the picketing American union. 1 am uncertain how the entry of
such an order, or the failure to enter one, would necessarily constitute a
direct intrusion into international affairs. Furthermore, the issue in each
case, except McCulloch, was whether state law was preempted by the
Labor Act. The decisions in Benz, Incres, Windward, and Mobile that state
laws could be applied would seem to present at least the same threat of
international disruption that Board jurisdiction would foretell.

5 It may be wondered why the majority chose 10 agree that Windward
was a somewhat different breed of cat from the prior cases, and to
engage in speculation about the economic implications of the picketing
there. At least superficially in Windward, it might have been said that the
American picketing, which complained of substandard foreign wages,
wias certainly as intrusive into the foreign employer-employee relation-

Windward thus seemingly broadened the Benz princi-
ple at two levels. In addition to conduct or situations
which threatened to constitute potential intrusion into
foreign labor relations, the Windward mode of analysis
seemed to remove from Board jurisdiction the regulation
of conduct which promised a substantial adverse eco-
nomic effect upon foreign trade. And, by so expanding
the inquiry, the issue no longer focused on the effect of
“Board cognizance of a dispute,” or whether the exercise
of Board jurisdiction “would require the Board to exam-
ine into” foreign labor relations, or whether assertion of
Board jurisdiction “would necessitate Board inquiry into
the relations” (all the words of dissenting Justice Bren-
nan in analyzing, in Windward, the prior cases); the ma-
jority rationale in Windward spoke only in terms of the
potential economic effects of the picketing activities
there.

As discussed by the Windward majority, there seem to
be two principal determinants of whether a Windward
situation is present: the objective of the union and the
predictable impact of its conduct. Thus, the Court stated
that “‘[a]t the very least,”” the union “must have hoped™
to cause the foreign vessels to raise their operating costs,
either as a result of losing revenue or of capitulating to
the picketing by increasing the wages of the foreign
seamen. The end thus presumably desired by the union
would have a *more than negligible” impact of the mari-
time operations of the ships, and could not be ‘“‘accom-
modated by a wage decision on the part of the ship-
owners which would affect only wages paid within this
country.” Further, a decision by the shipowners to in-
crease their seamen’s wages would have “the most sig-
nificant and far-reaching effect on the maritime oper-
ations of these ships throughout the would™; absent such
a decision, the alternative choice by the shipowners of
boycotting American ports “would be detrimental not
only to the private balance sheets of the foreign ship-
owners but to citizenry of a country as dependent on
goods carried in foreign bottoms as in ours,” bringing, in
addition, the threat of *‘[rletaliatory action against
American vessels in foreign ports” which would *'prob-
ably exacerbate and broaden the present dispute.”

In concluding its analysis, the Court arguably applied
a test somewhat less expansive in tone than that connot-
ed by the speculative auguries previously set out, and if
the twice-used word “therefore” were to be given its full
weight, the test might be said to be both clear and exclu-
sive:

Virtually none of the predictable responses of a for-
eign shipowner to picketing of this type, therefore,
would be limited to the sort of wage-cost decision
benefiting American workingmen which the LMRA

ship as was the Benz picketing which offered American support to a
strike by @ foreign crew against its foreign employer; the Benz language
about exempting from Board jurisdiction an attempt “to change the con-
tractual provisions made by these [foreign] parties,” 353 U.S. at 146-147,
it would seem, would have fit the Windward facts with a fair degree of
comfort. One might assume that the Court refrained from such a me-
chanical analysis because it perceived that the picketing had a principal
objective of shutting out foreign vessels rather than merely making them
competitive with the domestic fleet.
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was designed to regulate. This case, therefore, falls
under Benz rather than under Ariadne [415 U.S. at
115).

In the present cases, the president of Respondent In-
ternational issued a directive to union members to sus-
pend the handling of “all Russian ships and all Russian
cargoes” in American ports, and subordinate union offi-
cials complied with his order. As in Windward, “[a]t the
very least” the Respondent Union “must have hoped™ to
make the use of Russian ships and the carrying of Rus-
sian cargo disadvantageous and counterproductive; at the
ultimate, as assuredly was also the case in Windward, the
Union here sought to bring an end to the use of such
ships and the transport of such cargo.'® Like Windward,
the end result of the union conduct, if successful, threat-
ened “more than a negligible impact” on the maritime
operations of foreign ships and on the business of foreign
entities engaged in Russian trade.

As in Windward, ‘‘the protest here could not be ac-
commodated by a wage decision on the part of the ship-
owners which would affect only wages paid within this
country;” the only decision which would mollify Re-
spondents *“would have the most significant and far-
reaching effect” on the operations of Russian shipowners
(i.e., the Soviet government) and on Russian purveyors
and purchasers of goods (i.e., the Soviet government); a
determination by the Russian authorities to boycott
American ports rather than withdraw from Afghanistan
“would be detrimental not only to the private balance
sheets of the foreign shipowners but to citizenry of a
country as dependent on goods carried in foreign bot-
toms as ours™; [rletaliatory action against American ves-
sels in [Russian] ports” might follow, which would
“probably exacerbate and broaden the present dispute'’;
and finally, none of the “predictable responses™ to Re-
spondents’ conduct “would be limited to the sort of
wage-cost decision benefiting American workingmen
which the LMRA was designed to regulate’—indeed, in
the present case, Respondents sought no economic ad-
vantage or benefit for its members by the conduct in
which they engaged.

After thus parsing, and then tracking, the components
upon which Windward relied in concluding that the
Board was without jurisdiction, it seems to me difficult
to reach a different result in the present case. There are,
very obviously, factual variations, but I cannot, in laying
them next to the Windward language, perceive those dif-
ferences as significant ones. It may seem to me that there
would have been a greater theoretical chance for the
American unions in Windward to have achieved a wage
objective (although it is not easy to say that they were
doing anything other than attempting to put the foreign
ships out of business) than for the present Respondents to
have caused the Russian government to withdraw from
Afghanistan, but it may certainly be said that the sort of

6 The pickets in Windward, as carlier noted, complained of sub-
standard foreign wages which resulted in “extreme damage to our wage
standards and loss to {sic) our jobs,” and asked the public to “not patron-
ize this vessel” and to help the American seamen.” The objective of the
picketing was, in one way or another, to cause a diminution in the use of
foreign vessels and an increase in the use of American ships and crews.

international reverbations about which the Court specu-
lated in Windward can equally be conjectured here.

And, of course, none of the “predictable responses” to
the present conduct “would be limited to the sort of
wage-cost decision benefiting American workingmen
which the LMRA was designed to regulate.” Respond-
ents’ actions were entirely unrelated to the advancement
of the interests customarily served by unions; they were
wholly “political™ in nature, and in fact detrimental to
the immediate interests of longshoremen, by causing a re-
duction in the work available to them. It would seem a
curious thing to hold that a union is not involved in
“commerce,” and not subject to Board jurisdiction,
when, as in Windward, it pursues a labor-oriented objec-
tive, beneficial to its members, by traditional union meth-
ods which promise to have an impact upon foreign trade,
but is in “commerce,” and therefore within Board juris-
diction, when it pursues a nonlabor-oriented objective by
similar methods which promise to have a similar impact.

This latter reasoning appealed to the Court of Appeals
for the Fifth Circuit, which held, in Louis V. Baldovin,
Jr. v. International Longshoremen’s Association, AFL-CIO.
et al., 626 F.2d 445 (1980), that the conduct presently
under consideration was not in *“commerce” within the
meaning of the Benz family of cases. In Baldovin, the
court was considering consolidated appeals from a dis-
trict court decision denying a 10(1) injunction sought by
the Board's Regional Director in Houston (here the
Kansas Farm Bureau case) and from another district
court decision granting such an injunction in Savannah
and New Brunswick (presently the Occidental case). In
concluding that there was not even ‘“‘reasonable cause”
to believe that the union had violated Section 8(b)(4), the
court reasoned as follows (I/d. at 450-454):

As we have seen, however, the secondary boy-
cott prohibition was designed to narrow the labor
controversy into a confrontation between the pri-
mary opponents. If one of those opponents is not
subject to the NLRA, for example, because it is a
foreign entity or a foreign nation, and if the objec-
tive of the union is to obtain concessions of a kind
that could not be achieved either by domestic
action or by labor disputes of the kind encompassed
by the NLRA, the boycott ban would be merely a
prohibition devoid of its function. Seeking to re-
store the secondary boycott provisions to their pur-
pose, the Supreme Court has interpreted the com-
merce provisions in the statute to import two sepa-
rate purposes: they set forth the basis for congres-
sional action and the limitation on that action in ac-
cordance with constitutional concepts traditionally
incorporated by those terms; in addition they limit
the statutory scope of the secondary boycott provi-
sions to those boycotts that could be remedied by
domestic action.

- * * . »
The Board’s recent decision in National Maritime

Union of America and Shippers Stevedoring Company,
245 NLRB No. 149 (1979), is based on the Wind-
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ward-Mobile rationale. In Shippers Stevedoring a
union representing United States seamen picketed a
USSR flag ship with signs protesting the use of
USSR vessels, instead of United States ships, to
transport foreign cargo purchased with United
States tax dollars in violation of the Cargo Prefer-
ence Act, 46 U.S.C. §1241 (b)(1). Because the pick-
eting was aimed at replacing the foreign ship and its
foreign crew with a United States ship and a United
States crew, the Board viewed the picketing as di-
rectly affecting the ‘“maritime operations” of the
foreign ships. Therefore, the Board found the pick-
eting activities to be not “in commerce” within the
meaning of the LMRA.

The Board itself recognized in Shippers Stevedor-
ing that the Windward-Mobile rationale cannot be
confined to union efforts directed toward changing
shipboard conditions of employment. The union
that was picketing in Shippers Stevedoring could not
be mollified by a change in shipboard wages or em-
ployment conditions, nor would a wage-cost adjust-
ment by the shipowner end the dispute. The Board
adopted as the touchstone for determining whether
a particular activity affects commerce the foreign-
ness of the objective of those engaged in the activi-
ty and the degree of intrusion into the affairs of the
foreign entity which will be brought about by the
entity's response to the activity in question.'?

* * *® * *

These union activities, a political protest against
the political actions of a foreign government, in
comparison with the union activities in Windward
and Mobile, are even further removed from the type
of domestic labor relations that the Act was intend-
ed to cover. Windward and Mobile cannot be distin-
guished on the basis of the purely factual differ-
ences that the unions were there conducting "area
standards™ picketing directly against the foreign
ships, the unions had a primary labor dispute with
the foreign ships and the picketing of the vessels
was designed to affect directly the internal labor re-
lations of the foreign ships vis-a-vis their foreign
crews. [Footnote omitted.]

In Windward as here the union objective was to
compel a foreign entity to change a course of action
it was taking away from our shores. If the fact that
the present dispute is with a foreign government
over military policy makes the activity in com-
merce, while a dispute with a foreign employer
over its labor policy would not be in commerce,
then the anomalous result would be that an injunc-
tion could not issue when labor relations are in-
volved but could issue when they are not.

The mere fact that a boycott or picketing is
aimed at a foreign entity does not, of course, ipso
Sfacto preclude NLRB jurisdiction. [Footnote omit-
ted.] The object of the dispute determines whether
or not it is “in commerce.” When the dispute is

17 Shippers Stevedoring will be discussed in greater detail infra.

over the hiring of American labor in United States
ports, it is “in commerce.” When the dispute is over
the foreign vessels’ relations with its foreign em-
ployees, it is not “in commerce.” When the dispute
is over a foreign government's invasion of a remote
nation, it is more emphatically not *in commerce.”

As in Windward and Mobile, the ILA's activities
are outside the coverage of the Act because of the
nature of the reasonable responses that would ac-
commodate the union’s complaint. Only a political
decision on the part of a foreign government can
satisfy the ILA’s grievance. Thus, the Windward
rationale as recognized by the Board in Shippers Ste-
vedoring compels a finding that the ILA activities
do not come within the coverage of the Act. [Foot-
note omitted.]

The Supreme Court decisions whose lead we
follow were reached by divided courts but they
read the LMRA as drawing a domestic-foreign
impact line that permits domestic unions to boycott
foreign vessels with the purpose of attempting to
affect foreign affairs. We attempt but to interpret
the congressional intent. If we fail to recognize it,
the remedy lies in the hands of Congress.

It is not unmistakably clear that the secondary boycott
provision is only “designed to narrow the labor contro-
versy into a confrontation between the primary oppo-
nents,”” or that the provision would be “a prohibition
devoid of its function” when applied to a dispute in
which the one of the opponents is not subject to the
NLRB and the subject of the dispute is incapable of do-
mestic resolution. It has been held that the secondary
boycott prohibition is intended principally to protect
neutral employers and may apply despite the absence of
a conventional primary dispute. E.g., National Maritime
Union of America, AFL-CIO (Delta Steamship Lines,
Inc) v. NNL.R.B., 346 F.2d 411, 418 (D.C. Cir. 1965). In
its principal thrust, however, the Fifth Circuit reads, and
approves, Shippers Stevedoring as adopting “as the touch-
stone for determining whether a particular activity af-
fects commerce the foreignness of the objective of those
engaged in the activity and the degree of intrusion into
the affairs of the foreign entity which will be brought
about by that entity’s response to the activity in ques-
tion.” That formulation appears to me to be a sound
reading of both Shippers Stevedoring, see infra, and Wind-
ward.'®

Only recently, the Court of Appeals for the First Cir-
cuit has also had occasion to apply Benz, et al., to a con-
troversy arising from President Gleason’s mandate.
Reacting to the facts now before me in the Allied case,
Allied sued the Union for damages in U.S. district court,

' The court’s other isolated shorthand references to the proper test—
“boycotts that could be remedied by domestic action,” “'the object of the
dispute determines whether or not it is ‘in commerce,”" and ‘“the nature
of the reasonable responses that would accommodate the union's com-
plaint”—are evidently subsumed into the more comprehensive statement
set out in the texi.
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urging three separate causes of action. One of these was
a claim under Section 303 of the LMRA, which provides
a private right of action for violations of Section 8(b)(4).
The district court held that Allied was not entitled to
relief under Section 303; in reversing, the court of ap-
peals (Senior Circuit Judge Aldrich dissenting) construed
the Benz line of cases as affording ‘“‘commerce” jurisdic-
tion to the facts before it. Allied International, Inc. v. In-
ternational Longshoremen’s Association, AFL-CIO, et al.,
640 F.2d 1368 (1981).

The court read Benz through Windward (with the ex-
ception of Ariadne) as “involv{ing] the question whether
the Act affirmatively protected union activity directed at
the working conditions aboard foreign-flag vessels,” and
thought that the Supreme Court had decided those cases
as it did because “[t]o find that the picketing in Incres,
Benz and Windward was protected by the Act would
have implied the jurisdiction of the NLRB over the for-
eign labor conditions that gave rise to the picketing™;
such an implication would, in turn, necessitate inquiry
into the “internal discipline and order” of a foreign
vessel.

It may be argued that the court’s reading of Benz,
Incres, and Windward is erroneous insofar as it finds in
Windward merely a desire on the part of the Supreme
Court to avoid an implicit claim of Board jurisdiction
over the internal order and discipline of a foreign vessel.
As earlier discussed, the majority of the Court in Wind-
ward seemed to agree with the dissent there that it was
expanding the exception beyond *“‘the inescapable intru-
sion into the affairs of foreign ships that was present in
Benz and Incres” to include, in the underscored words of
the dissent, disruptions having an “economic impact upon
foreign shipping.” As I read the majority opinion in
Windward, its dilation of the possible economic ramifica-
tions of the picketing militates against the First Circuit’s
characterization of Windward as reflecting nothing more
than a reiteration of the pre-Windward doctrine which
only attempted, as the Windward dissent put it, to pre-
clude **‘Board cognizance of a dispute {which] will neces-
sarily involve Board inquiry into the labor relations be-
tween foreign crews and foreign vessels . . . .”

Initially, the First Circuit seemed to be concluding
that the principal reason for distinguishing Incres, Benz,
and Windward was that, as it happened, no foreign enti-
ties were as directly involved as they had been in those
cases, and therefore no considerations of comity and ac-
commodation in international trade obtained: “Here, an
American union has ordered its members not to work for
an American stevedore which had contracted to service
an American ship carrying goods of an American im-
porter, insofar as the work would involve handling
goods originating in the Soviet Union. There is no ques-
tion of interference in the affairs of a foreign employer.”
Thereafter, however, it becomes clear that the First Cir-
cuit was focusing on the absence of a primary “labor”
dispute. The court pointed out that the “primary dis-
pute” before it was between the ILA and the USSR over
the military policy of the latter, and it “would be absurd
to contend that application of the secondary boycott pro-
visions would imply NLRB jurisdiction over this pri-
mary dispute, i.e., over Soviet military policy.”

The court then went on, in the context of a discussion
of the effect of the Mobile case, to conclude that Wind-
ward (and a fortiori, Mobile) does not apply to the present
facts because the “‘primary” controversy here was not a
“labor™ dispute. It stated (640 F.2d at 1374):

We read Mobile as establishing that in the case of
interrelated labor disputes, particularly disputes that
give rise to similar conduct carried out at a single
site, a “primary dispute™ cannot be extricated from
a “secondary dispute™ for purposes of contrary ju-
risdictional findings.

Here, however, there is no attempt to “bifurcate”
the effects of a single union action. The only labor-
related activity in issue has been played out by an
all-American cast. The fact that this domestic labor
dispute was inspired by military events in foreign
lands—events far beyond NLRB jurisdiction—does
not counsel against application of the NLRA to the
labor dispute ongoing here at home. In sum, none
of the considerations that prompted the Court in
cases such as Windward, Incres, and Benz to find the
Act inapplicable have force in this context.

In a subsequent footnote, responding to the dissenting
opinion, the majority emphasized its conclusion that
Benz-Mobile applies only where a “primary™ *labor™ dis-
pute exists; since no such dispute could be found here,
the problem of “bifurcation” presumably becomes irrele-
vant:

[W]e think those cases are adequately explained on
the principle that in a case involving intertwined
“primary” and ‘“secondary” labor disputes, lack of
Board jurisdiction over the primary dispute will
preclude Board jurisdiction over the secondary con-
duct—more particularly where a contrary ruling
might well suggest an improper interference by the
United States in the relationship between foreign
employers and laborers. [640 F.2d at 1374, fn. 4.]

If I am interpreting the majority opinion correctly, it
did not rely on the Grain Workers cases previously de-
scribed (although it discussed them) to conclude that the
instant facts permitted separate consideration of second-
ary conduct; rather, it held that the Benz-Windward
prong of the doctrine did not apply at all, since those
cases require a threshold finding that the “primary” dis-
pute is “labor”-related in order for any aspect of the dis-
pute to even tentatively qualify for exemption from
“commerce.” It does seem that, were the primary con-
troversy here a "labor™ dispute, the majority might have
held that any secondary character of the conduct was
not separable (*“We read Mobile as establishing that in the
case of interrelated labor disputes, particularly disputes
that give rise to similar conduct carried out at a single
site, a ‘primary dispute’ cannot be extricated from a ‘sec-
ondary dispute’ for purposes of contrary jurisdictional
findings.”)

Senior Circuit Judge Aldrich dissented on this count.
In his view, the Benz line “‘establishes the general propo-
sition that the NLRA does not reach, directly or indi-
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rectly, labor controversies in which the ‘primary’ dispute
relates to the internal affairs of a foreign entity (in those
cases, foreign shipowners).” Judge Aldrich believed that
the present “primary” dispute fell within that category,
and, because of Mobile, he found no basis for coverage of
the “secondary” aspects of the dispute: *[T]he internal
management or affairs of foreign entities are none of the
Board's business, directly or indirectly.”'®

2. The meaning of Mobile

As indicated above, I am inclined to agree with the
Fifth Circuit (and Judge Aldrich) as to the general appli-
cability of Windward to disputes of the present kind. Had
Respondents simply engaged in picketing of Russian
ships and cargoes, no further analysis would be required.
But certain language in Mobile raises a question as to
whether the form of action engaged in by Respondents—
overt inducement of members not to work on Russian
ships and cargoes for secondary employers, rather than
primary picketing of such ships and cargoes—requires a
different result.

Until Mobile, the problem of what activity did or did
not affect “commerce” for jurisdictional purposes had
been treated more or less as an abstract question—given
the conduct and either its effect on principles and cir-
cumstances of international relationships (Windward) or
the effect thereon resulting from Board inquiry into the
conduct (Benz and the others), should the Board be
denied authority to regulate (or to refuse to regulate) the
conduct. The issue was not evaluated in conventional
labor law terms of “‘primary” or “secondary’ disputes or
employers, or by examining the relationships between the
parties involved in the situations.

In Mobile, however, the argument was made that the
“commerce” analysis might be affected by the identity of
the parties appearing in the state court, thus to some
extent introducing labor law party concepts into the ju-
risdictional question. Given that state court jurisdiction is
not preempted when the foreign shipowner sues the union
for picketing, could that jurisdiction nonetheless be pre-
cluded by Federal law when the American stevedoring
company sues the union for interfering with its business
by virtue of the same conduct, a conflict which might ar-
guably fall within Section 8(b)(4) of the Act?

The Mobile majority said no, pointing out that since
the response of the stevedore’s employees to the picket-
ing was a “crucial part of the mechanism by which the
maritime operations of the foreign ships were to be af-
fected,” the “effect of the picketing on the operations of
the stevedores and shippers, and thence on these mari-
time operations, is precisely the same” regardless of
which party complains about it. “[A]ctivities” which
“plainly were not” ‘“commerce” in Windward do not
become “commerce” simply because a stevedore or a

' Judge Aldrich, however, would have held actionable Allied’s tort
claim in admiralty based on the union’s asserted wrongful interference
with existing and prospective business relationships. The majority had
held, under analogous Supreme Court precedent relating to the displace-
ment by Sec. 303 of state law damage actions based on peaceful second-
ary picketing, that a claim in tort under Federal common law also did
not survive the enactment of Sec. 303. See Local 20, Teamsters, Chuuf-
Sfeurs & Helpers Union v. Morton, 377 U.S. 252 (1964).

shipper, rather than a shipowner, invokes the state
court’s jurisdiction. The majority rejected *“the proposi-
tion that a secondary employer’s domestic business activ-
ities may be the basis for Board jurisdiction where the
primary dispute is beyond its statutory authority over
unfair labor practices ‘affecting commerce.” This ap-
proach seems to suggest that where the underlying con-
troversy has Benz or Windward implications, secondary
behavior connected with it also falls outside the Board’s
jurisdiction; if the Board cannot hear a complaint by a
foreign shipowner, it also cannot hear a complaint by a
stevedore arising from the dispute between the union and
the shipowner.

Nonetheless, the Court seemed to preserve the vitality
of the Grain Workers cases, citing them in a footnote and
saying that its ruling in Mobile *“need cast no doubt on
those cases which hold that the Board has jurisdiction
under § 8 (b)(4) of domestic secondary activities which
are in commerce, even though the primary employer is
outside the United States.” It is argued that this apparent
approval defines and limits Mobile, marking out the
boundaries of certain “secondary” conduct as to which
the Board, post-Mobile, retains jurisdiction. As previous-
ly described, in the Grain Workers cases, a Canadian
union was engaged in a dispute with Upper Lakes, a Ca-
nadian shipping company. To support the Canadian
union, an American union induced its members, employ-
ees of Continental Grain, an American company, not to
load Continental’s grain on Upper Lakes’ ships while the
latter were in Chicago to take on grain at Continental’s
elevator. The Board, the Seventh Circuit, and the Dis-
trict of Columbia Circuit all agreed that the American
union’s conduct was in ‘‘commerce,” not governed by
Benz, et al., and violative of Section 8(b}(4).

What sort of conduct, if any, was the Mobile Court
saving for Board jurisdiction “even though the primary
employer is located outside the United States™? Putting
aside the Grain Workers footnote, and examining only the
body of Mobile, the text seems to suggest a comprehen-
sive, rather than a narrow, ban on assertion of Board ju-
risdiction over secondary conduct related to a primary
Windward dispute.

It could, perhaps, be argued that the square holding in
Mobile is limited to its known facts; that the Court was
saying nothing more than that “primary” picketing
always subsumes an intention to embroil secondary em-
ployers, and since the latter are inherently victimized by
the “primary” picketing, and since that picketing has
been held to have certain consequences which place it
beyond the Board’s jurisdiction, to allow the Board an
opportunity to examine into the conduct would possibly
permit it to inquire into “‘activities” already adjudged not
to be in “commerce.”

It could also, and perhaps more persuasively, be
argued that the Court was holding that any secondary
conduct related to the picketing was beyond the Board’s
jurisdiction; that is the implication of the broad statement
that:

Here neither the farmer seeking to ship his soy-
beans, the stevedores who contracted to unload the
cargo of the foreign-flag vessel, nor the longshore-
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men whom the stevedores employed to carry out
this undertaking, were for these purposes engaged
in or affecting commerce within the purview of the
National Labor Relations Act. Therefore the peti-
tioners’ picketing did not even arguably violate §
8(b)(4) of the Act. [419 U.S. at 228 ]

It is contended, however, that the Grain Workers cases
noted with apparent approval by the Court authorize
Board jurisdiction here because, as in those cases, an
American union has induced employees of American
companies to withdraw their services from their employ-
ers in order to affect foreign employers. The proffered
distinction is that where the union's action is first direct-
ed against the American employer, by inducement of his
employees, the conduct is in ‘“‘commerce,” as in the
Grain Workers cases, whereas when the union, impelled
by the same motivation, directly engages in picketing of
the foreign employer, with the underlying purpose of in-
ducing its members who work for a secondary employer
to refuse to work, that conduct is not in “*commerce,” as
in Mobile. This seems to be the alternative line of argu-
ment advanced here by General Counsel:

Put another way, when a domestic union’s con-
duct is directed immediately at a foreign person
whose operations involve activities both within and
outside of domestic “commerce,” the inquiry as to
whether the conduct is “in” or “affecting com-
merce” for the purposes of the Act necessarily fo-
cuses on the question whether the object of the
union’s conduct is to affect the domestic commer-
cial activities of the foreign entity, as in Ariadne, or
to affect its operations extending beyond domestic
commerce, as in Windward-Mobile. If the former,
the Board has jurisdiction; if the latter, the Board’s
jurisdiction does not lie. However, where, as in
Grain Workers and in the instant cases, a domestic
union’s conduct is immediately directed at a domes-
tic person whose operations are indisputably in
commerce, that conduct is also “in commerce,” re-
gardless of whether the union’s ultimate object is to
indirectly influence the nondomestic commerce ac-
tivities of a foreign entity.2°

The General Counsel thus asserts that, even when con-
duct might ordinarily appear to be Windward-excluded
from Board jurisdiction, where that conduct is “immedi-
ately directed” at a domestic person, the Grain Workers
cases apply without further consideration of the object of
the conduct.?

20 Earlier in his brief, the General Counsel had taken the position that
Windward applies only to union action “‘designed to . . . directly affect
the labor relations of foreign vessels vis-a-vis their foreign crews or oth-
erwise intrude into the maritime operations of foreign-flag ships,” and
was thus “inapposite to the instant proceedings.” The argument quoted
above is made on the arguendo assumption that Windward may also apply
to “jurisdictional issues extending beyond the confines of maritime oper-
ations of foreign-flag ships.™

21 [ have some trouble with this analysis, aside from that set out above,
infra. For one thing, as we have seen, the Windward majority spoke not
simply of the union’s “object™ but also of the foreseeable reverberating
effects on the foreign entity and other parts of the trade community, in-
cluding the United States. For another, the contention that, in the present
case, the conduct is “immediately directed” against a *domestic person”

But since Windward seems to hold that the question of
Board or state jurisdiction over certain activity may be
determined by an assessment of the impact of the activity
itself upon foreign trade, does it make sense, for purposes
of determining whether the “activity™ is in “commerce”
or not, to make the answer turn upon the identity of the
party “first” affected by the activity? Mobile and the im-
plication of General Counsel's argument earlier quoted
stand for the proposition that had the ILA authorized
the use of pickets in the various ports, picketing the Rus-
sian ships or cargo as they attempted to leave or arrive,
any concurrent secondary motivation or the activities, no
matter how blatant, would be outside the Board's
reach.? If that is the correct proposition, I find it diffi-
cult to believe that the Court intended to create such a
tenuous distinction—that, in deciding the jurisdiction of
the Board over two forms of union activity having the
identical impact on foreign trade, it is improper for the
Board to assert such jurisdiction when the impact is
caused by union picketing of a foreign ship accompanied
by the most unmistakable evidence that the picketing has
a secondary objective, but it is not improper for the
Board to assert jurisdiction when the union omits the
picketing and simply engages in secondary conduct. The
result of such a rule would be that if the Union wished
to opt for state rather than Board jurisdiction during the
next Afghanistan, it would order picketing rather than
issue a press release (and then, if it desired, within the
confines of that picketing, engage in open and notorious
secondary conduct).

While it seems unlikely to me that the Court would
have attached meaningful weight to such a distinction,
the Grain Workers footnote in Mobile cannot be ignored.
The Fifth Circuit in Baldovin, supra, 626 F.2d at 453, fn.
5, thought that the Grain Workers cases were distinguish-
able from the present situation, but felt that no *‘bright
line can be drawn between them” and the instant boy-
cott, and in Allied International, Inc., supra, Judge Al-
drich said in dissent that despite the Supreme Court’s in-
dication that its holding in Mobile *need cast no doubt
on" the Grain Workers cases, “[t]o [his] mind, Mobile
casts considerable doubt on them.”?2?

rests on the notion that Respondent International’s order to withhold
labor has its first impact on the domestic secondary employers. As the
Court pointed out in Mobile, however, that same impact characterized
that situation: “[T}he response of the employees of the American steve-
dores was a crucial part of the mechanism by which the maritime oper-
ations of the foreign ships were to be affected.” [419 U.S. at 224.] It may
be said that the order here was not any more “immediately directed™ at
the stevedores than the picketing in Mobile, which was designed, as the
Court said, to influence their employees to refuse to work.

22 Such as, e.g., picketing having the demonstrable purpose of inducing
longshoremen not merely to honor a picket line, but *“to engage in con-
certed conduct against their employer to force him to refuse to deal with
the struck employer,” Local 761, International Union of Electrical, Radio
and Machine Workers, AFL-CIO (General Electric Company] v. NL.R.B.,
366 U.S. 667, 673-674 (1961).

2 The Fifth Circuit essayed the following distinctions between Mobile
and the Grain Workers 622 (F.2d 445, 453, fn. 5) cases:

The American union's objective was to prevent the American em-
ployer from doing business with the Canadian shipper and thus to
embroil the American employer in the foreign labor dispute. The ob-
jective was to influence action in the United States, not abroad. The
union activity was designed to affect directly the American employ-

Continued
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It may be that the Mobile Court saw the following dif-
ference between the cases. In the Grain Workers cases, a
“primary” dispute existed between the Canadian employ-
er and the Canadian union prior to the American union’s
decision to take action. In one of the Grain Workers
cases, 376 F.2d 774, 776, the District of Columbia Circuit
said that the *“short answer” to the Incres contention
there made by the union “is that the Board is not here
exercising jurisdiction over the Canadian primary dis-
pute, but over secondary activity in this country . . . .”
It may be that the Mobile majority felt that secondary
American conduct relating to an extant and active con-
troversy between foreign disputants could not have the
same potential for disruption of foreign commerce as
might be engendered by a freshly created, direct dispute
between an American union and a foreign entity.

I merely speculate; the Court did not indicate that its
footnote was based on such a theory. It should be kept in
mind, in appraising this footnote and its meaning, that
the Grain Workers reference was, after all, obiter dictum;
since the allusion to those cases was unnecessary to the
decision, it cannot be regarded as a thoroughly consid-
ered definition of the dimensions of Mobile. For the rea-
sons previously given, I am inclined to conclude that (1)
the Grain Workers cases were thought by the Court to be
applicable only to an ongoing foreign primary dispute,
on the reasoning suggested above, or (2) the footnote ap-
proval of those cases does not represent a mature consid-
eration of their implications, as previously discussed.

3. The relevant Board cases

Two cases decided by the Board bear on the present
issue.

Respondent ILA has engaged in boycotts for “politi-
cal” purposes before, and in Local 1355, International
Longshoremen’s Association (Ocean Shipping Service, Ltd.),
146 NLRB 723 (1964), the Board was confronted with
the first of these. On that occasion, in 1962, ILA issued a
press release setting out the steps it was taking to elimi-
nate trade with Cuba, including a determination not “‘to
load or unload cargo of any nature in ships of any owner
whose vessels are used in trade with Cuba.” An ILA
local accordingly refused to refer employees to a Mary-
land stevedore to fit the Tulse Hill, a blacklisted foreign
ship manned by foreign nationals.

In holding that the respondent unions had violated
Section 8(b)4) as charged, the Board made a footnote
rejection of the respondents’ contention that the Board

ees in their relationship with their American employer, thus bringing
the Grain Elevaior cases more closely in line with Ariadne, where the
Act was applicable, than with Windward, where the Act was inappli-
cable. While we think that the Grain Elevator cases are distinguish-
able from the present cases, the distinction is solely one of degree
and we cannot say that a bright line can be drawn between them and
the present cases.

In Allied International, supra, the First Circuit discussed the Grain
Workers cases, but did not seem to rely heavily on them or on any pur-
ported dissimilarity between picketing and a “hot cargo™ order; as de-
scribed above, the Court thought Mobile applied 10 oust Board jurisdic-
tion of secondary conduct only where the Board has no jurisdiction of
the primary dispute “in a case involving intertwined ‘primary’ and ‘sec-
ondary’ /abor disputes,” which is not the present case. The Court thus did
not reach the Mobile issue.

was without jurisdiction because “the Tulse Hill is a for-
eign flag vessel manned by an alien crew.” The Board,
citing /ncres and other cases, stated (146 NLRB at 724,
fn. 3), “'As the instant proceeding involves no issue bear-
ing upon labor relations aboard the Tulse Hill, its registry
and the composition of the vessel's crew are immaterial
in determining the Board’s power to entertain Ocean's
unfair labor practice charges against Respondents." %4

I do not view the Board’s evaluation in Ocean Shipping
of its jurisdictional authority as necessarily binding on
me. That case was decided in 1964, and while the Board
accurately reflected the reach of Benz-Incres at that time,
it may fairly be said that Windward and Mobile, handed
down in 1974, represent an extension of the doctrine,
beyond the “labor relations™ of a foreign vessel, which
renders Ocean Shipping obsolete to that extent.?®

A recent Board decision, on the other hand, must be
deemed a more timely assessment of current Supreme
Court authority. In National Maritime Union of America
(Shippers Stevedoring Company), supra, 245 NLRB 149,
decided in 1979, the claim was successfully advanced by
the respondent union that Windward-Mobile displaced
Board jurisdiction of the dispute. There, a union which
represented American seamen picketed, in the port of
Houston, a Russian-owned vessel carrying cargo of
German-built automobiles. The underlying grievance was
ostensibly that the carriage of such cargo by the Russian
ship violated a United States law requiring that half of
all cargo funded by a United States government agency
be transported in American-flag vessels.? Picket signs
protested “Sending U.S.A. Tax Dollars to Support
U.S.S.R. Merchant Fleet.” ILA longshore employees re-
quested by the charging party stevedoring company did
not report for work during the picketing. The General
Counsel issued complaint under Section 8(b)(4)(i) and
(ii}(B). The union argued that the Board was without ju-
risdiction.

After liberally quoting Windward and Mobile, the Ad-
ministrative Law Judge held concisely:

The General Counsel argues that since the pick-
eting in the instant case was not directed at the em-
ployer-employee relationship of the Skulptor Go-
lubkina, the Supreme Court’s opinions in Windward

 On review, a panel of the Fourth Circuit, Judge Bryan dissenting,
reversed the Board's finding of violation on the ground that the Board
has no jurisdiction over controversies which are not “labor disputes” as
defined in Sec. 2(9) of the Act. The panel majority also went on to hold
that Sec. 8(b)(4) was inapplicable 10 the dispute for other reasons, 332
F.2d 992. Soon thereafter, the Board expressed disagreement with the
Fourth Circuit’s holding that a “labor dispute™ is a prerequisite to Board
jurisdiction under Sec. 8(b)X4), National Maritime Union of America,
AFL-CIO (Weyerhauser Lines, a Division of the Weyerhaeuser Company),
147 NLRB 1317 (1964), and, since then, several courts have indicated dis-
approval of the Fourth Circuit’s position, e.g., National Maritime Union
of America, AFL-CIO v. N.L.R.B., 346 F.2d 411, 415 (D.C. Cir. 1965).

* The same staleness consideration applies to the Board's assertion of
Jjurisdiction in one of the Grain Workers cases, decided in 1965. Grain Ele-
vator, Flour and Feed Mill Workers, International Longshoremen Associ-
ation, Local 418, AFL-CIO (Continental Grain Company), 155 NLRB 402,
403, fn. 6.

% Other evidence, however, suggests that the union was more general-
ly attacking the use of foreign vessels to transport American-purchased
cargo.
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and Mobile are not dispositive of the issues in this
case. I disagree.

The Court in Windward set forth in effect that
virtually none of the predictable responses of a for-
eign shipowner to picketing of the Windward type
would be limited to the sort of wage-cost decision
benefiting American workingmen which the LMRA
was designed to regulate. The facts in the instant
case warrant, in my opinion, even more so such a
conclusion and, similar to the Court’s opinions in
the Windward and Mobile cases, that the picketing
of the Skulptor Golubkina was not “in commerce”
as defined by the Act.

Thus, I find it clear that the picketing activities
of the Union directed to the foreign-flag ship,
Skulptor Golubkina, was not picketing “in com-
merce” within the meaning of the LMRA. The
Mobile case reveals that a bifurcated view of such
“commerce” was not permitted as regards employ-
ers, employees, or persons loading or unloading
such commerce, and that such picketing activities as
regards such employers, employees, or persons
were not covered by the Act.

In adopting the recommendation of the Administrative
Law Judge to dismiss the complaint, the Board indicated
no reservations about his rationale or result.

It should be noted that in rejecting the General Coun-
sel’s contention that Windward and Mobile were not con-
trolling because the picketing was “not directed at the
employer-employee relationship™ aboard the vessel, the
Administrative Law Judge did so by relying on that por-
tion of Windward which adverted to the determination
that “none of the predictable responses of a foreign ship-
owner to picketing of the Windward type would be limit-
ed to the sort of wage-cost decision benefiting American
workingmen which the LMRA was designed to regu-
late.” The Charging Parties in Kansas Farm Bureau, et
al., vigorously attack this analysis as an unwarranted
truncation of the more comprehensive ratio decidendi set
forth in the Windward case.?’ I must say that in the con-
text of Shippers Stevedoring, 1 am not sure what one
might consider to be the projected “predictable re-
sponses’ of the Russian government, which owned the
vessel; the evidence makes it clear, in my view, that the
protest was really directed at the United States Depart-
ment of Transportation.?® Nonetheless, the ultimate ob-
jective of the picketing was to affect the choice of ves-
sels used to transport American goods, and thus to influ-
ence adversely the future operations of many foreign
vessels in the American trade (including, but not limited
to, the Russian vessel involved in the case).

If 1 were to conclude that the Board, in Shippers Steve-
doring, has approved a test under which jurisdiction is
measured by the single question of whether or not the
predictable responses of a foreign entity to a union's an-

27 On the other hand, the Charging Party in Occidental Chemical
Company believes that the Administrative Law Judge is Shippers Steve-
doring, *‘correctly thought this fact important because it illustrated why,
under the particular circumstances of the case, the test for Board jurisdic-
tion, absence of conflict with foreign labor and maritime laws or policies,
was not satisfied.”

28 See Shippers Stevedoring, 245 NLRB at 152,

tagonistic conduct might extend beyond the kind of
“wage-cost decision benefiting American working men
which the LMRA was designed to regulate,” I would
have to say, as to the present cases, that the predictable
responses here plainly would so exceed that kind of deci-
sion, and hence the Board would be without jurisdiction
(unless Mobile permits jurisdiction because of the nature
of the present conduct). If I were to assume that the
Board sub silento applied a broader test, assaying, as the
Court seemed to do in Windward, the substantiality of
the international ramifications of the conduct, it would
follow that the Board thought that the picketing, which
ultimately sought a reduction of unspecified foreign ves-
sels used to transport American cargo, portended the
sort of consequences which brings union conduct within
the Windward exemption.?® Either analysis, it seems to
me, tends to argue for also finding absence of jurisdiction
in the present case (prescinding, again, the Mobile-Grain
Workers issue, to which [ now turn).

The net result of Shippers Stevedoring was to hold that
the Board could not *“bifurcate” the case and find Sec-
tion 8(b)(4)(i) and (ii)(B) applicable, regardless of the as-
sertedly unlawful conduct in which the union had en-
gaged. Although the General Counsel had attempted to
establish a separable objective of ensnarement of the
longshoremen scheduled to unload the vessel, the Ad-
ministrative Law Judge refused to consider or analyze
the evidence pertinent to this contention, despite his con-
clusion that the sole objective of the picketing was sec-
ondary in nature.? In doing so, he seemed to be holding
that whether or not a separable secondary violation
might be found within the confines of “the picketing ac-
tivities of the Union,” any such conduct would be too
enmeshed with the activity already determined to be not
in “commerce” to permit independent consideration and
adjudication. The complaint was thus dismissed without
any examination into the possibility of a distinct unfair
labor practice being contained within the general bound-
aries of the primary picketing.?!

In my view, Shippers Stevedoring goes a long way
toward dictating a like result in the present cases.

4. The positions of the parties

Perhaps indicative of the anfractuous character of the
present issue are the positions enunciated by the General
Counsel and the Charging parties in each case. As I read

2 The Kansas Farm Bureau, et al., Charging Parties suggest that Skip-
pers Stevedoring was an ill-considered decision, probably because released
in the well-known end-of-the-fiscal-year “flurry” of Board decisions.
note, however, that the Board did not adopt the Administrative Law
Judge's decision until some 8 months after its issuance, an unusual delay
which arguably indicates that the Board paid careful attention to the
problem. As I read Occidental's brief, it finds no fault with the result in
Shippers Stevedoring.

* The Administrative Law Judge found that “the only objective in the
picketing was 10 cause employers or employees who were involved in or
were assigned to or were unloading the Skulptor Golubkina to cease
doing so.”

3" In Baldovin, supra, as set out previously, the Fifth Circuit accorded
great weight to Shippers Stevedoring, construing it to “[adopt] as the
touchstone for determining whether a particular activity affects com-
merce the foreignness of the objective of those engaged in the activity
and the degree of intrusion into the affairs of the foreign entity which
will be brought about by the entity’s response to the activity in question.”
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their analyses, and I hope that 1 do not misrepresent
them, none of the proponents of the violations charged
quite agrees with any other about the appropriate ration-
ale for finding the existence of Board jurisdiction here.

I have earlier discussed the General Counsel’s interpre-
tations of Windward and Mobile. The brief submitted by
the Charging Parties in Kansas Farm Bureau et al.,
would limit Windward-Mobile to conduct relating to
union “interference with the maritime operations of for-
eign vessels” and no more; since, these Charging Parties
contend, Respondents have not “taken any steps, includ-
ing picketing, designed to affect foreign maritime oper-
ations,” and such interference “‘is neither an object of the
union’s conduct here nor an essential part of the mecha-
nism through which the union intends to achieve its ob-
jectives,” the Supreme Court cases do not apply. 1 am
unable to agree with this contention.

Perhaps the argument is more esoteric than 1 recog-
nize, or perhaps it is an effort to hold the union to its
claim that it had no desire to interfere with anyone’s
business, but I cannot find any basis for the assertion that
President Gleason's order did not intend to interfere
with, inter alia, the maritime operations of foreign ves-
sels. Elsewhere, these Charging Parties state that the
Board has “recognized that the secondary effects of a
political boycott are necessarily the heart of such union
conduct” (citing Local 1355, International Longshoremen’s
Association (Ocean Shipping Service, Ltd.), supra), and it
seems clear that imputing such secondary intentions to
the Union cannot be done without also imputing an in-
tention to have an impact upon foreign trade.

The brief for the Charging Party in Occident summa-
rizes:

[In Windward and Mobile,] [tlhe one respect in
which the Court extended the earlier decisions was
in broadening the area in which principles of
comity would come into play. As the Windward
Court observed, “[tlhe picketing activities in this
case do not involve the inescapable intrusion into
the affairs of foreign ships that was present in Benz
and Incres.”” 415 U.S. at 113. Instead of excluding
from the Board’s jurisdiction only those cases in
which there was an “‘inescapable” conflict with the
labor and maritime laws and policies of a foreign
government, Congress, the Court concluded, also
intended to exclude from the Board’s jurisdiction
those disputes in which conflict with foreign labor
and maritime laws and policies was merely likely.
An increased sensitivity to the need to avoid con-
flict with foreign labor and maritime laws and poli-
cies clearly does not indicate that the Court aban-
doned its view that the presence of such conflicts
was the touchstone for determining the jurisdiction
of the Board.

The problem with this formulation is the assertion that
after Windward, the litmus test was still limited to the ex-
istence of “‘conflict with the labor and maritime laws and
policies of a foreign government.” My reading of Wind-
ward, consistent with Justice Brennan’s, is that the Court
moved beyond the possibility of that kind of conflict and

incorporated, as well, the possibility of substantial ad-
verse economic impact on a foreign party and foreign
trade.

Finally, Allied International, Inc., argues:

Allied reads the essence of Windward and Mobile
Steamship as being that considerations of comity
demand that union action that has the intent includ-
ing foreseeable consequences of requiring a foreign
entity to make a significant management decision be
deemed to be not “in commerce” within the mean-
ing of the NLRA . . . . In short, the Board loses
jurisdiction only because it is foreseeable that the
union’s conduct can achieve its intended effect of
significantly and directly affecting a foreign man-
agement decision. If it is foreseeable that the
Union’s conduct will be totally ineffective in
achieving its foreign objective then there is no un-
derlying comity interest to be served by withhold-
ing NLRB jurisdiction . . . . No reasonable person
could possibly believe that the ILA’s boycott will
foreseeably have the slightest chance of forcing
Russia to abandon its invasion of Afghanistan . . . .
If the test for whether the Board does or does not
have jurisdiction is to be the foreseeable effects of
the union’s conduct upon foreign nations or nation-
als as compared to Americans, then it becomes not
at all “anomalous™ that in some situations the Board
would have jurisdiction when the primary dispute
was not a labor dispute but would not have it in
other situations when the primary dispute was a
labor dispute. See Baldovin supra, p. 2554 of 105
LRRM. The question of whether or not the pri-
mary dispute is a labor dispute has absolutely noth-
ing to do with the fundamental principles of comity
and accomodation in international trade upon which
Windward and Mobile Steamship are predicated. By
way of contrast, the foreseeable results or lack
thereof of the union’s conduct upon foreign govern-
ments and foreign nationals has everything to do
with those fundamental principles of comity and ac-
comodation.

Allied thus accepts that the Windward principle may
apply where “foreign governments and foreign nation-
als,” not simply foreign shipowners, are affected by
union conduct. Further, it recognizes that Windward ad-
dressed the foreseeable consequences of domestic union
conduct on foreign enterprises. It errs, I think, in saying
that Windward applies only where the union’s ultimate
objective is capable of achievement. Windward’s analysis
concerned itself with the effect of picketing activities
which “directly affect” foreign maritime operations.
There is no reason to believe that the *‘commerce’ ques-
tion should rise or fall on the issue of whether the union
will be eventually gratified in its ultimate goal. When an
immediate Windward impact is threatened against a for-
eign employer, there would seem to be as much of an
“underlying comity interest to be served” by withhold-
ing Board jurisdiction as there was in Windward regard-
less of the unlikelihood of union success in attaining its
final objective.
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Finally, Respondents argue that what is determinative
on the “"commerce” question is “the character of the dis-
pute,” and that when the dispute is about a “‘foreign gov-
ernment’s invasion of a remote nation, it is . . . emphati-
cally not” in “commerce.” This argument does not, it
seems to me, track with total fidelity the Windward deci-
sion, which engaged in a detailed speculative investiga-
tion of the economic consequences of the union’s con-
duct there, examining the “predictable responses” of the
employer and weighing, as well, the absence of benefit to
American workingmen from that conduct.

Concluding Discussion

It is my obligation, of course, to apply the law consist-
ently with the guidance provided by the Supreme Court
and the Board. As I understand that guidance in the light
of the Windward gloss on Benz, and the Shippers Stevedor-
ing gloss on Windward, union conduct which is intended
to disrupt foreign commerce and its instrumentalities and
which has the real capability of disrupting such com-
merce to a meaningful extent and beyond any immediate
domestic benefits which could accrue to American work-
ers, is not within the reach of Board jurisdiction, but
rather is exclusively subject to state laws.3? In the pres-
ent cases, it was clearly the purpose of Respondents to
significantly subvert the foreign trade engaged in by the
Soviet Union, and the union conduct to that end threat-
ened the sort of ramifying consequences, affecting the
Russian economy, without countervailing and limited
benefit to domestic workers, to which Windward re-
ferred. Accordingly, Windward and Shippers Stevedoring
both apply, unless the Grain Workers citations by the
Mobile Court argue to the contrary.

In my view, the approval in dicta of those cases was
either confined to their particular facts, distinguishable
from the present situation, or cannot be construed as a
considered disposition of the issue. I do not believe that
the Supreme Court, in determining whether Board or
state law should apply to union activities, would hold
that the Board may assert jurisdiction when, as here, the
union orders its members not to work for secondary em-
ployers, even though, under Mobile, the Board would be
without jurisdiction if the union simply chose to accom-
plish the identical end by picketing, including the sort of
picketing which the Board might otherwise consider to
constitute a violation of Section 8(b}4). There is no
reason to believe that the Court would, for purposes of
assigning jurisdiction, attach any weight to such a nebu-
lous and controllable distinction. And further, as dis-
cussed, it appears to me that Shippers Stevedoring holds

2 The logic of Windward, 1 think, compels a conclusion that the doc-
trine is not confined to conduct affecting “the maritime operations of for-
eign ships,” but extends to foreign commerce in general. If, as here, a
union intends to affect, inter alia, the operations of a foreign purveyor
and purchaser of goods, the same sort of spiral of economic consequences
is entailed as that envisioned by the Windward Court. I further note that
Windward described Benz as demonstrating a reluctance by the Court to
intrude domestic law into the complexities affecting “foreign trade.” 415
U.S. at 110.

that if the “primary™ dispute falls within Windward, sepa-
rable secondary conduct in support of it falls within
Mobile.

1 shall, accordingly, recommend dismissal of the com-
plaints in all three cases. The special facts in Allied Inter-
national do not, I think, warrant separate treatment. No
foreign vessels or crews were, it is true, involved in the
Allied case; but the targeted Russian cargo sufficiently
embroils a foreign government so as to bring the Allied
situation within the reach of Windward.

As noted long ago, I cannot discern any great practi-
cal significance, from the point of view of the nongo-
vernment parties in whatever result is reached in these
particular cases. As far as I can see, if the Labor Board is
not available to the Charging Parties, the state courts
then become the forum to which they turn. I am, I must
say, rather puzzled as to why the Charging Parties have
championed with such vigor the Board’s exclusive juris-
diction over this subject matter, and equally puzzled
why Respondents have so fiercely resisted that jurisdic-
tion. It would appear that secondary employers might
prefer, in this area, as much access to the state courts as
possible, since not only do state laws seem to be less pro-
tective of unions engaged in this sort of activity,? but
also the employers invoking state laws are entitled to do
so without having to convince a public prosecutor. Un-
doubtedly, however, the parties all have good reasons
for the postures they have taken in this litigation. **

Having concluded that the Board is without jurisdic-
tion, I need not dwell on the further issues presented. I
would say, however, after preliminary consideration, that
it is probable that the Board would find the principal
violations alleged and that the First Amendment claims
advanced by Respondents are not well-taken. Recogniz-
ing that some higher authority might disagree with my
conclusion on the jurisdictional issue, I have made, 1 be-
lieve, all factual and inferential findings which would be
necessary or useful in further processing of the cases.

CONCLUSIONS OF LAw

1. Respondents are labor organizations within the
meaning of Section 2(5) of the Act.

2. The activities complained of herein are not in “‘com-
merce” within the meaning of the Act, and the com-
plaint must therefore be dismissed for want of jurisdic-
tion.

[Recommended Order for dismissal omitted from pub-
lication.]

3 While the Supreme Court held in Local 20, Teamsters Union v.
Morton, supra, 377 U.S. 252, that state laws awarding damages against
peaceful secondary picketing are supplanted by Sec. 303 of the Act,
states would presumably be allowed pro tanto award damages under their
laws whenever it is held that union conduct is not “activity affecting
commerce,” a prerequisite to the application of Sec. 303.

3 It also appears that arbitral relief may be available in such a situa-
tion. In Houston, February 1980, an arbitrator found that the boycott
violated the no-strike provision of the bargaining agreement, and ordered
the two ILA locals and the District to desist from participating in it.



